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Foreword 
 
 
 
 

 

This guide provides 
 

answers to questions 
 

that are frequently asked 
 

by Kenyan business people 
 

and foreign investors 
 

with an interest in Kenya. 
 

It gives a broad overview 
 

of the legislative regime 
 

applicable to business 
 

in the country. 
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INTRODUCTION 

 

The Country at a Glance 

 

The Republic of Kenya is situated 
 

in the east of Africa. 

 

It is known as the ‘cradle of mankind’. Kenya’s 
 

people, united under the green, black, red and 
 

white of the national flag, comprise more than 
 

40 ethnic groups. Their warmth and hospitality 
 

is best expressed in the national motto: 
 

‘Harambee’, meaning ‘let’s all pull together’. 

 

Kenya’s capital city is Nairobi, meaning ‘the 
 

place of cool waters’. It is the highest city in 
 

East Africa at 1 700m above sea level. Modern 
 

and fast-growing, Nairobi is estimated to have 
 

over four million inhabitants. Other major 
 

cities and towns include Eldoret, Kisumu, 
 

Machakos, Mombasa, Nakuru and Nyeri. 

 

English and Swahili are the official languages. 

 

Kenya is a regional hub for business and 
 

trade throughout east and central Africa. It 
 

is a member of the East African Community 
 

(EAC), which is an economic trading bloc 
 

currently comprising the economies of Kenya, 
 

Rwanda, Tanzania, Uganda and most recently 
 

Burundi and South Sudan. Kenya is also a 
 

member of the Common Market for Eastern 
 

and Southern Africa (COMESA), another 
 

regional trading bloc comprising 19 countries. 
 
    
 
      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
               6 
 
 
   



A Brief Guide to Doing Business in Kenya, 2020 

 
 
 
 
 
 

 

General Considerations 

 

1. What is the legal system in Kenya? 

 

Kenya has been a Republic since its independence 

from Great Britain (the United Kingdom of Great 

Britain and Northern Ireland (the UK)) in 1963. The 

political system is a parliamentary constitutional 

democracy, which consists of a Head of State 

(President), Deputy President and a Cabinet of 20 

Cabinet Secretaries. The Government functions 

through a large civil service implementing policy, 

and a judiciary. 

 

 

The country has a well-established legislative base 

with laws inherited from the UK as well as many 

modern statutes. English case law is of persuasive 

value in the Kenyan courts, and the formal business 

sector largely follows the European/ American 

model of free market economics and capitalism. 

 

 

The legal system in Kenya is based on: 

 

• Statutes, including statutes of general 

application that were in force in England on 

12 August 1897; 
 

• English common law and doctrines of equity; 
 

• African customary law – this only applies in 

civil cases where one or more parties are 

subject to it; 
 

• Kenyan case law; and 
 

• English case law (where not inconsistent 

with Kenyan law). 

 
2. What are the key recent legal 

developments affecting doing 

business in Kenya? 

 

• Online registration services for both 

the Companies and Lands Registries 

 

At the beginning of 2018, the Companies 

Registry announced that all transactions 
 
 
 
 
 

 
 
 
 
 
 

 

regarding companies (including the 

incorporation of companies, changes in 

directorship, filing of annual returns, changes in 

share capital and changes in the shareholding 

structure of companies) were to be carried out 

via the Companies Registry’s online platform 

accessible on e-Citizen, Kenya’s official 

Government platform for citizens’ and other 

non-citizen residents’ transactions (such as 

renewing driver’s licences and passports). 

 

 

This move to a digital platform has been met 

with success for the most part. 

 
In April 2018, the Lands Registry announced that 

all transactions regarding land (including the 

transfer of land, the leasing of land as well as 

paying land rent and land rates) were to be 

carried out via the Lands Information 

Management System (LIMs), which is accessible 

through the e-Citizen portal. However, the full 

implementation of online services has been 

paused due to concerns raised about the 

practicality of the system’s roll-out. 

 

 

• Companies Act, 2015 

 

Kenya undertook a legislative transition 

from the Companies Act (Chapter 486, 

Laws of Kenya) (old Companies Act), which 

was largely based on the 1948 English 

companies statute to the new Companies 

Act 17 of 2015 (the New Act or the 

Companies Act). 

 

The New Act was assented to by the 

President on 11 September 2015 and fully 

came in to force on 15 June 2016. 

 

• Business Registration Service Act 

 

Very closely linked to the New Act is the 

Business Registration Service Act (BRSA), 
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which came into force in 2015. The BRSA 

was enacted to ensure effective 

administration of the laws relating to the 

incorporation, registration, operation 

 
 
 
 
 
 

 

redeemable to continue operating as going 

concerns so that they may be able to meet 

their financial obligations to the satisfaction 

of their creditors. 
 

and management of companies, 
 

partnerships and firms. To this effect it 
 
• 

 
Constitution of Kenya, 2010 

 
establishes the Business Registration 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
• 

 
Service (BRS). The service conducts 
 
company registrations, maintains 
 
corporate registers and records, and 
 
carries out other related functions. It 
 
is based in Nairobi but has established 
 
branches in every county for easy 
 
access. The BRS is headed by the 
 
Registrar-General who is responsible 
 
for its overall operations and its staff. 

 

Insolvency Act, 2015 

 

The Insolvency Act, 2015 (Insolvency 
 
Act) was brought into law on 
 
11 September 2015. It consolidates 
 
procedures relating to bankruptcy 
 
of natural persons and corporate 
 
insolvency matters, bringing them 
 
under one Act, effectively repealing 
 
the Bankruptcy Act Cap 53 of the Laws 
 
of Kenya. Winding-up of companies 
 
was previously provided for under Part 
 
VI of the old Companies Act, while 
 
the insolvency of natural persons was 
 
covered in the Bankruptcy Act. The 
 
Insolvency Act adopts a rehabilitative 
 
approach compared to the prior regime, 
 
seeking to revive insolvent companies 
 
through administration as opposed 
 
to resorting to direct liquidation 
 
proceedings. The Insolvency Act 
 
focuses more on assisting insolvent 
 
natural persons, unincorporated 
 
entities and insolvent corporate 
 
bodies whose financial position is 
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Kenya adopted a new constitution in August 

2010, which ushered in a raft of changes to its 

entire legislative framework, including 

devolution from a unitary central government to 

a government with both national and county 

structures. The changes were largely effected 

following the general election in March 2013. 

The administrative boundaries of the country 

were altered into counties and county 

governments were established in respect of 

each county each complete with a governor and 

a county assembly. 
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ESTABLISHING A BUSINESS 

 

Business Vehicles 

 

3. What are the most common forms 

of business vehicles used in Kenya? 

 
The most common form of business vehicles in 

Kenya are private limited liability companies as they 

are straightforward and inexpensive to establish 

and there are no minimum 
 

or maximum share capital requirements. Private 

companies will usually have at least one 

director who is a natural person. 

 
Private companies must have at least one 

shareholder. Single-member companies are 

now permitted under the New Act. 

 
There is no requirement to have local Kenyan 

national shareholders or local Kenyan directors. 

While this is the case, the Kenya Revenue Authority 

(KRA) has been insisting that non-resident directors 

have a PIN number. While there is no explicit law 

which requires this, it does seem to be the practice. 

This then creates a filing requirement for non-

resident directors. 

 
4. In relation to the most common form of 

corporate business vehicle used by foreign 

companies in Kenya, what are the 

registration and reporting requirements? 

 
• Kenyan company 

 

The procedure for the incorporation of a 

private company is as follows: 

 

• Name reservation: An application is 

made to the Registrar of Companies 

(Registrar) to search and reserve the 

proposed company name. Names are 

usually valid, when approved, for use 

within 30 days from the date of 

reservation. 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
• Constitutive documents: The constitutive 

documents of the company must be 

subscribed to by at least one subscriber. A 

company can opt to adopt the model articles, 

as prescribed by the Companies Act, which 

provide that the objects of the company are 

unlimited, or it may adopt its own set of 

articles and prescribe specific objects within 

the articles if it so wishes. 

 

 

• Registration: After stamping, the documents 

are lodged with the Registrar together with 

the following documents: 

 

• the statement of capital and initial 

shareholdings, statement of 

officers of the company and 

statement of registered office; 
 

• notice of residential address of 

director(s); and 
 

• statement of nominal capital.  

 

Registration of a new company generally 

takes between three to four weeks from the 

submission of the relevant documents. While 

there is no legal requirement for a maximum 

or minimum share capital, the Registrar of 

Companies and the Collector of Stamp Duty 

recommend that a company be incorporated 

with a minimum share capital required of 

KES 100 000. This affords an exemption to 

pay stamp duty upon the registration of the 

company. 

 

 

A Kenyan company must notify the 
 

Registrar of any changes in respect of its: 

 

• articles of association; 
 

• registration details; 
 

• directors’ details; 
 

• secretary’s details; 
 

• share capital and allotment of 

shares; or 
 

• company name. 
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Any changes to these details must •   Branch of a foreign company 

be notified to the Registrar through  

prescribed forms within the prescribed Foreign enterprises can establish in Kenya 

timelines, which are between 14 days as branches of foreign companies although 

and 30 days. Failure to make such branches of foreign companies are 

notification may attract penalties. charged corporate tax at the rate of 37.5% 

      if they enter into trading activities. This is 

•  Company secretary: All public as compared to Kenyan companies, which 

companies in Kenya as well as private pay corporate tax at the rate of 30%. 

companies with a paid up share capital  

of at least KES 5 million are required to The Companies Act contains extensive 

appoint a qualified company secretary disclosure and compliance requirements 

who is a registered member of the for companies that are incorporated 

Kenya Institute of Certified Public outside Kenya that wish to register a 

Secretaries. branch or representative office to do 

      business in Kenya. 

•  Auditor: Every company is required to  

appoint an auditor who is a member A foreign company that establishes 

of the Institute of Certified Public a place of business in Kenya must file 

Accountants of Kenya, unless the certain documents and information 

directors foresee that an audited with the Registrar within 30 days of its 

financial statement is unlikely to establishment of a place of business 

be required by the company. in Kenya. As a matter of practice, this 

      should be undertaken in advance as a first 

•  Annual return: Every company is step since the issue of the Certificate of 

required to file a return with the Registration (issued upon registration) is a 

Registrar at least once a year. pre-requisite for obtaining an entry permit 

      and any other statutory registrations. 

A private company can be converted  

into a public company at any time A branch of a foreign company is required 

and vice versa. All companies are to file its accounts alongside the parent 

required to file audited accounts company’s accounts with the Registrar 

at the Companies Registry unless every year, unless it was incorporated 

it qualifies as a ‘small company’. in the Commonwealth in which case it is 

A company qualifies as a small exempted from having to file its balance 

company if it satisfies two or more sheet and profit and loss account. 

of the following requirements:  

•  it has a turnover of not more than  

KES 50 million;  

•  the value of its net assets as  

shown in its balance sheet as at  

the end of the year is not more  

than KES 20 million shillings; and  

•  it does not have more  

than 50 employees.  



 
 
 
 
 
 

 

Any changes to the details of the branch of a 

foreign company must be notified to the 

Registrar within 60 days of such changes. 

These include changes to the: 

 
• charter, statutes and 

memorandum and articles; 
 

• directors or secretary of a foreign 

company or their particulars; 
 

• names or addresses of persons 

authorised to accept service on 

behalf of a foreign company; and 
 

• address of the principal registered 

office of a foreign company. 

 

• Limited liability partnership 

 

Section 6 (2) of the Limited Liability 

Partnerships Act 42 of 2011 (LLP Act) 

provides that, on being registered under the 

LLP Act, a limited liability partnership (LLP) 

becomes a body corporate 
 

with perpetual succession with a legal 

personality separate from that of its partners. 

This means that a change in the partners of a 

LLP does not affect the existence, rights or 

obligations of the LLP. 

 

As a body corporate, an LLP is solely obligated 

to an issue arising from contract, tort or 

otherwise. 

 

As a body corporate a limited liability 

partnership is, in its name, capable of: 

 

• suing and being sued; 
 

• acquiring, owning, holding and 

developing or disposing of movable and 

immovable property; and 
 

• doing such other acts and things as a 

body corporate may lawfully do. 

 
 
 
 
 
 
 

 
The LLP Act provides that a person is not 

personally liable, directly or indirectly, for an 

obligation arising from contract, tort or 

otherwise only because the person is a 

partner of the LLP. 
 
 
A partner is not personally liable for the 

wrongful act or omission of another partner of 

the limited liability partnership. The partners of 

an LLP are not personally liable for any torts 

by the LLP. However, the partners are 

personally liable if they assume a personal 

duty of care and act in breach of that duty. 

 

 

Section 27 (1) of the LLP Act requires every 

LLP to have at least one manager who is a 

natural person who has attained the age of 18 

years and who is resident in Kenya. The LLP 

is required under Section 27 (2) to lodge the 

details of the person who is designated as 

manager of the partnership together with the 

consent of that person to act as the manager 

with the Registrar of LLPs. 

 

 

• Steps taken in registration of an LLP 

 

• Name reservation: An application is made to 

reserve the proposed name with the 

Registrar. The Registrar has the right to reject 

names that are considered to be undesirable 

or that are similar 
 

to the names of existing companies. 

 

• Prescribed forms: The applicants are 

required to fill in and sign the prescribed 

forms for registration of the company and 

submit these to the Registrar of LLPs. 

These forms provide particulars of the 

partners and managing partner(s) and 

particulars of the LLP’s registered office. 

 
 
 
 
 
              12 



 
 
 
 
 
 
 

 
• Partnership deed: This is the constitution 

of the LLP which governs relations among 

the partners. It provides for the powers of 

each of the partners, the signing mandate 

for bank accounts and transactions and 

other such matters. It is necessary to 

consider these and other matters when 

drafting a Partnership Deed. 

 

 

• Registration certificate: Registration of 

the LLP is complete when the Registrar 

issues a registration certificate which 

must be displayed at the registered office. 

This process has been automated which 

speeds up the registration process, as 

such it takes between two and three 

weeks. 

 

Application for registration of LLPs is 

done online via the e-Citizen portal. 

 

• The operational requirement of 

an LLP under Kenyan law 

 

In addition to the operational requirements 

applicable to businesses generally (e.g. 

business permits, procuring KRA PIN 

certificates, filing tax returns, etc.), the 

following operational requirements are 

specifically applicable to LLPs in Kenya: 

 

 

• Requirement to keep proper books of 

account for at least seven years 

 
Section 30 (1) and (2) of the LLP Act 

requires an LLP to keep proper and 

accurate accounting records for a period of 

at least seven years. Where the LLP fails to 

keep proper accounting records for a period 

of at least seven years as required by 

Sections 30 (1) 

A Brief Guide to Doing Business in Kenya, 2020  
 
 
 
 
 
 

 

and (2), the partnership and each of the 

partners commits an offence and is liable on 

conviction: 

 
• if the offender is a natural person, to a 

fine not exceeding KES 100 000 or to 

imprisonment for a term not exceeding 

two years or to both; and 
 

• if the offender is a body corporate, to a 

fine not exceeding KES 100 000. 

 

• Partners as agents of the LLP - 

partners’ ability to bind the LLP 

 

Where a partner of an LLP is found liable 

to a person other than a partner of the LLP 

as a result of a wrongful act or omission of 

the partner in the course of the business of 

the LLP, the LLP is liable to the same 

extent as that particular partner. However, 

Section 10 (6) of the LLP Act provides that 

the liabilities of a LLP are payable out of 

the property of the LLP. 

 

 

Section 11 (1) of the LLP Act provides that 

a partner of an LLP is an agent of the LLP 

and hence is capable of binding the LLP. 

However, the LLP will not be bound by 

anything done by a partner in dealing with 

a third party if: 

 

• the partner has no authority to act 

for the LLP with respect to that 

matter; and 
 

• the third party knows that that the 

person has no authority or does not 

know or believe that person to be a 

partner of the LLP. 

 
The Partnership Deed is the constitution of 

the LLP that governs and restricts the 

authority of the partners. 

 
 
             13 
 



 

 
 
 
 
 
 

 

• 

 
 
 
 
 
 

 

Actions by persons who are no 

 
 
 
 
 
 

 

• 

 
 
 
 
 
 

 

Comparative review of business entities: 
 

longer partners in the LLP 

 

Section 10 (3) of the LLP Act provides 
 

that where a person has ceased to 
 

be a partner of an LLP, the former 
 

partner is, in relation to a person 
 

dealing with the partnership, to be 

 
With the exception of certain specific 

distinctions principally outlined overleaf, the 

effect of establishing a Kenyan company as 

opposed to a branch of a foreign company 

does not considerably differ from a Kenyan 

legal perspective. 
 

treated as still being a partner of 
 

the partnership and is therefore 
 

capable of binding the LLP, unless: 

 

• the person has notice that the 
 

former partner has ceased to 
 

be a partner of the LLP; or 
 

• the former partner has ceased to 
 

be a partner of the LLP and notice 
 

of that fact has been delivered 
 

to the Registrar of LLPs. 

 
Both companies have similar powers including 

the power to borrow and to purchase and take 

security over movable and immovable 

property. However it is prudent for investors to 

verify whether this position would change from 

the perspective of a particular country. 

 

Therefore, it is prudent for the 
 

partners in the LLP to issue notice to 
 

the Registrar of LLPs and any third 
 

parties that it has been contracting 
 

with whenever a person ceases 
 

to be a partner of the LLP. 
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CORPORATE ISSUE KENYAN COMPANY BRANCH 
   

Ability to conduct business Freedom to carry out business. Freedom to carry out business. 
   

Legal presence Yes Yes 
   

Tax: income Taxable at the rate of 30% of taxable profits. Taxable at the rate of 37.5% of taxable profits. 
   

Tax: withholding Dividend payments made to resident corporate N/A 

 shareholders who control more than 12.5% of  

 voting power in the company paying the dividend  

 are exempt from withholding tax. (Please see  

 table below for rates applicable to resident and  

 non-resident payees.)  
   

Tax: compensating Please see the section on Tax in this publication. N/A 
   

Reporting obligations: filing accounts Small companies are exempt from filing annual Annual accounts are required to be filed with 

 accounts with the Registrar. the Registrar. 
   

Audit and compliance Must prepare annual audited accounts, maintain a Does not need to prepare annual audited 

 registered office, and appoint auditors. accounts, maintain a registered office or 

  appoint auditors. 
   

Reporting obligations: By way of a special resolution without any Particulars of the alteration must be filed with 

altering constitution recourse to the Registrar. the Registrar. 
   

Reporting obligations: N/A Independent agent may be required to be 

service of process  appointed. 
   

Regional trading This is easier through a Kenyan subsidiary. May be required to establish branch offices 

  region-wide. 
    

 

WITHHOLDING TAX ITEM GENERAL RATE TO KENYAN RESIDENT GENERAL RATE TO NON-RESIDENT 

  TAXPAYERS (%) (NON-DOUBLE TAXATION) TAXPAYERS (%) 
   

Management, training or professional fees 5 20 
   

Royalties 5 20 
   

Rent:   
• real estate Nil 30 

• lease of equipment Nil 15 
   

Dividends 5 10 (although it is 5 if paid to partner States 

   of the EAC) 
   

Dividends paid to companies having Nil (exempt) 10 

12.5% or more voting power   
   

Interest 15 15 
   

Insurance premiums: The Finance - 5 

Bill, 2019 proposes to also subject   

reinsurance premiums paid to non-   

residents to withholding tax at 5%   

(except for reinsurance premiums   

paid for aircraft insurance)   
   

Contractual fees 3 20 (although it is 15 if paid to partner States 

   of the EAC) 
   

Demurrage: The Finance Bill, 2019 - Proposed rate is 2.5% 

proposes to repeal withholding tax on   

demurrage and subject demurrage to   

shipping tax which is 2.5% on the gross   

receipts received by a non-resident   

shipping line in Kenya.   
   

Additional services: The Finance Bill, Proposed rate is 5% Proposed rate is 20% 

2019 proposes to subject the following   

additional services to withholding tax:    
• security services  
• cleaning and fumigation services  
• catering services offered outside 

hotel premises  
• transportation of goods (excluding air 

transport services)  
• sales promotion, marketing and 

advertising services 

 
 



 

 
 
 
 
 
 

 

Investment Incentives 

 

5. What grants or incentives 

are available to investors? 

 

Kenya welcomes foreign investment, but does not 

have a wide-ranging suite of special incentives for 

investors from abroad. The limited incentives that 

are available are through special export-led 

schemes and by special arrangement with the 

Treasury. 

 
The Investment Promotion Act 6 of 2004 

established a statutory body known as the Kenya 

Investment Authority (KenInvest) whose main 

objective is to promote investments in Kenya. 

KenInvest is responsible for facilitating the 

implementation of new investment projects, 

providing after-care services for new and existing 

investments, as well as organising investment 

promotion activities both locally and internationally. 

 

 

An investor may apply for an investment 

certificate from KenInvest. This certificate will 

entitle its holder to assistance from KenInvest in 

the expedient processing of licences necessary 

for the business and to conduct its investment 

activities in Kenya. The Investment Promotion 

Act indicates the following as some of the 

incentives available for holders of an investment 

certificate. 

 
• Licences and permits: KenInvest will assist 

investors in obtaining any other licence or 

permit necessary in order to do business 

including work permits, liaising with the relevant 

governmental authority to do so. 

 
 
 
 
 
 

 

• VAT and customs duty exemptions: 

the foreign investor, on certification by 

KenInvest, is entitled to assistance in 

obtaining VAT and customs duty 

exemptions on the importation of 

equipment and machinery. 

 

• Tax holidays: as a rule, Kenya does not 

provide tax incentives for foreign 

investment. Although there is a preferential 

regime for companies situated in and 

registered as Export Processing Zones or 

Special Economic Zones including 10 year 

tax holidays. 

 

• Time scale and fees: there are no 

application fees for the investment 

certificate and the procedure may take 

about a month (timelines provided by the 

Charter of KenInvest). 

 
KenInvest certification will only be issued 

upon the foreign investor making a minimum 

investment of USD 100 000, or the equivalent 

in any currency. 
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Foreign Investment 

 

6. Are there any restrictions on foreign 

investments (including authorisations 

required by the central or local 

Government)? 

 
Foreign investment is actively encouraged in all 

sectors of the economy. However, there are 

certain ownership and control restrictions, and 

authorisations that are applicable in specific 

sectors, including banking, insurance, mining 

and telecommunications. Restrictions are also 

applicable to: 

 

 

• companies listed on the Nairobi 

Securities Exchange; and 
 

• companies holding (by lease or purchase) 

agricultural land. These companies require 

approvals or exemptions from the Land 

Control Board under the Land Control Act 

(Chapter 302, Laws of Kenya). More 

importantly, a company that has 

 

a foreign shareholding may not acquire 

agricultural land (unless a specific 

presidential exemption is granted). 

 
In addition, it is necessary for entities operating 

in certain sectors to be licensed by the relevant 

regulator, for example: 

 
• banks require licences from the 

Central Bank of Kenya; 
 

• insurance companies require licences from the 

Insurance Regulatory Authority; 
 

• mining companies require licences 

from the Mineral Rights Board; 
 

• telecommunications companies require 

licences from the Communications Authority 

of Kenya; and 
 

• companies listed on the Nairobi 

Securities Exchange are regulated by 

the Capital Markets Authority. 

 
 
 
 
 
 

 

Exchange Controls 

 

7. Are there any exchange controls 

or currency regulations? 

 

There are currently no foreign exchange controls 

in Kenya and the Kenyan currency is freely 

tradable with all major world currencies. Banking 

transactions are required to be conducted through 

authorised and licensed banks. Most banks allow 

customers to operate foreign currency accounts 

although they are required to report all 

transactions in excess of USD 10 000. 

 
 

 

Import/ Export Regulations 

 

8. Are there any import/ export regulations? 

 

Import and export is primarily regulated by the East 

African Community Customs Management Act, 2004. 

This is a regional statute enacted by the East African 

Legislative Assembly and regulates the levying of 

import taxes on goods imported into the EAC 

member states. 

 
In addition, Kenya has enacted the 

Miscellaneous Fees and Levies Act, 2016 

and the Excise Duty Act, 2015 which impose 

certain levies and provide regulations 

regarding imports and exports into and out of 

Kenya. 
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OPERATING A BUSINESS 

 

Employment 

 

9. What are the main laws regulating 

employment relations? 

 

Labour matters in Kenya are governed by 

various pieces of legislation namely the: 

 
• Employment Act, 2007 (Employment Act); 

 
• Labour Relations Act, 2007; 

 
• Labour Institutions Act, 2007; 

 
• Regulation of Wages (General) Order, 

which is subsidiary legislation under the 

Labour Institutions Act, 2007; 
 

• Employment and Labour Relations 

Court Act, 2011; 
 

• Work Injury Benefits Act, 2007; and 
 

• Occupational Safety and Health Act, 2007. 

 

Terms and conditions of employment are regulated 

under the Employment Act and the Regulation of 

Wages (General Order). The Employment Act 

provides for the minimum terms and conditions of 

employment. 

 
However, an employer and employee are free to 

enter into contractual arrangements providing 

for terms more favourable than the prescribed 

minimum. 

 
The Employment Act does not apply to 

independent contractors; their terms of services, 

rights and obligations are regulated by contract. 

 
 
 
 
 
 
 
 
 
 
 
 

 
10. Is a written contract of employment 

required? If so, what terms must be included in 

it? Do any implied terms and/ or collective 

agreements applyto the employment 

relationship? 

 
Yes. The Employment Act provides that a contract 

of service for a period or a number of working days 

which amount in the aggregate to the equivalent of 

three months or more must be in writing. The written 

contract of service must state particulars of 

employment, which may be given to the employee 

in instalments but not later than two months after 

the beginning of the employment. Below are some 

of the requirements to be included in employment 

contracts: 

 

 

• name, age, permanent address and gender of 

the employee; 
 
• name of employer; 
 
• job description; 
 
• date of commencement of employment; 
 
• form and duration of the contract; 
 
• place of work; 
 
• hours of work; 
 
• remuneration, scale or rate of remuneration; 
 
• details of other benefits; 
 
• the intervals at which remuneration is paid; 
 
• the date on which the employee’s period of 

continuous employment began, taking into 

account any employment with a previous 

employer which counts towards that period; 
 
• entitlement to annual leave, including public 

holidays and holiday pay in sufficient detail to 

enable accrued holiday pay on termination of 

employment 
 

to be precisely calculated; 
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• sick leave entitlement; 
 

• pension and pension schemes; 
 

• grievance procedures; 
 

• length of notice for termination of 

contract; and 
 

• where employment is not for an indefinite 

period, the period for which it is expected to 

continue or, if it is for a fixed term, the date 

when it is to end. 

 
With the exception of sick leave, pension and 

pension schemes, which may be set out in another 

document that is reasonably accessible to the 

employee, all the above matters are required to be in 

a single document. 

 
Certain human resource policies are required by 

law. An employer who employs more than 50 

employees must have a disciplinary policy. 

Further, an employer who has 
 

more than 20 employees is required to 

have a policy on sexual harassment. 

 
Orders issued pursuant to the Labour Institutions 

Act, and relevant to specific classes of employees 

(such as security guards, agricultural workers or 

pump attendants), set out the minimum entitlements 

and conditions of employment that must be adhered 

to when engaging employees within such specific 

classes of employment. 

 

 

11. Do foreign employees require work 

permits and/ or residency permits? 

 
Yes. Foreign employees must obtain work 

permits before starting work in Kenya. 

Immigrations laws in Kenya make it 

obligatory for an employer to obtain the 

appropriate work permit (or special pass) on 

behalf of each foreign national intending to 

work in the country. 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 

 

Under the Immigration Act, 2011, any person 

who employs a foreign national in a capacity in 

which the foreign national is not authorised to be 

employed, commits an offence which, upon 

conviction, attracts a fine of KES 500 000 or to 

imprisonment for a term not exceeding three 

years or to both. 

 
There are nince categories of work permits 

including: 

 
• Class A permit - issued to persons who intend 

to engage, whether alone or in partnership, in 

prospecting for minerals or mining in Kenya and 

who have obtained or are assured of obtaining 

any prospecting or mining right licence and 

have sufficient capital or resources for the 

purpose. 

 

• Class B permit - issued to those who intend to 

engage in the business of agriculture and animal 

husbandry in Kenya and who have acquired 

permission to hold an interest in land in Kenya 

and have sufficient capital and resources for the 

said purpose. 

 

• Class C permit - issued to members of a 

prescribed profession who intend to practise that 

profession, whether alone or in partnership, in 

Kenya and who possess the prescribed 

qualifications and have sufficient capital or 

resources for the purpose. 

 

• Class D permit - issued to persons offered 

specific employment by a specific employer, 

and who are qualified to undertake that 

employment. 

 

• Class F permit - issued to persons who 

intend to engage, whether alone or in 

partnership, as a specific manufacturer in 

Kenya and have obtained or are assured 
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of obtaining any licence, registration or other 

authority or permission as may be necessary 

and have sufficient capital and resources for 

the said purpose. 

 
• Class G permit - issued to investors in 

specific trade, business or consultancy. 

 

• Class I permit - issued to persons who are 

members of societies approved by the 

Government and engage in religious and 

charitable activities. 

 

• Class K permit - issued to persons who are 

not less than 35 years old; have an assured 

annual income that is derived from a source 

other than employment, occupation, trade, 

business or profession and being an income 

that is derived outside of Kenya but remitted 

in Kenya; derived from a property, pension or 

annuity payable from sources in Kenya; or 

derived from sufficient investment capital to 

produce such assured income that will be 

brought into and invested 

 

in Kenya; and undertakes not to accept 

paid employment of any kind. 

 

• Class M permit - issued to persons 

granted refugee status or any spouse of 

such refugee who intends to take up 

employment or engage an occupation, 

trade, business or profession. 

 
The main consideration in issuing work 

permits is whether or not the presence of the 

foreigner will be of benefit to Kenya. In 2019, 

the Department of Immigration introduced a 

Kenyanisation policy which seeks to reserve 

Kenyan jobs for Kenyan nationals. As such, 

there has been a notable increase in the 

rejection rate for Class D (Employment) Work 

Permits. 
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12. Are employees entitled to management 

representation and/ or to be consulted 
 
in relation to corporate transactions 

(such as redundancies and disposals)? 

 
Although there is no statutory requirement to 

consult employees prior to undertaking a corporate 

transaction, decisions of the Employment and 

Labour Relations Court indicate that affected 

employees must be afforded a hearing before any 

termination on account of redundancy. It is not 

clear what type of hearing or consultations are 

required, but it is believed that there may be need 

to explain to the employees the intention to 

declare them redundant and give them reasons for 

the intended redundancy. 

 

 

The employees should also be allowed an 

opportunity to make representations (although they 

are not explicitly entitled to management 

representations). Further it is recommended that 

employers consider any other roles that may be 

available to individual employees. 

 
In cases where an employer has entered into a 

collective bargaining agreement (CBA) with a trade 

union which recognises that the staff members of 

that employer have the right to unionise, any 

entitlement that a unionised employee would have 

either to management representation or 

consultations in the event of a redundancy (or 

other termination of employment) would be 

governed by the terms of the CBA that was 

negotiated. 

 
 
 
  



 
 
 
 
 
 

 

13. How is the termination of individual 

employment contracts regulated? 

 
• Summary dismissal 

 

Employees may be dismissed for gross 

misconduct or fundamental breach of their 

employment contracts. The Employment Act 

considers the following acts as constituting 

gross misconduct justifying summary 

dismissal: 

 

• being absent from work without leave or 

lawful cause; 
 

• being intoxicated at the workplace; 
 

• wilfully neglecting to perform duties 

under the employment contract; 
 

• using abusive language or behaving in an 

insulting manner to the employer or other 

person of authority; 
 

• committing, or on reasonable and sufficient 

grounds is suspected of having committed, 

a criminal offence against or to the 

substantial detriment of the employer or its 

property; 
 

• failing to obey a directive from the 

employer that is within the scope of 

duties; and 
 

• being arrested for an offence punishable by 

imprisonment and not being released within 

14 days of the arrest. 

 
If an employer terminates an employee 

 
on the ground of misconduct, poor 

 
performance or physical incapacity, it 

 
must follow due process. This entails: 

 

• explaining to the employee in a language he 

or she understands, the reasons 
 

for the termination; 

 
 
 
 
 
 

 

• allowing the employee to have a 

representative of his or her choice 

present during the explanation; and 
 
• hearing and considering any 

representations that the employee and the 

representative, if any, may make regarding 

the employee’s termination. 

 
For an employment to be terminated on account 

of poor performance, the following actions must 

precede the termination: 

 
• the employer must demonstrate that there 

has been an appraisal of the employee’s 

performance over a period with the 

participation of the employee, and there 

has been no improvement; 
 
• a performance improvement plan should be 

agreed, containing specified targets and 

timelines and allowing for a reasonable 

period of time (a minimum of two months) 

for the employee to improve his or her 

performance; and 
 
• assessment of the employee’s 

performance over the specified period of 

time should clearly demonstrate that the 

employee has failed to achieve the targets 

set out in the performance improvement 

plan. 

 
If an employee is summarily dismissed 

from employment, or employment 
 
is terminated on account of gross 

misconduct, he or she is not entitled to be 

given notice and is only due pay for leave 

days accrued and not taken. 
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In addition, termination on account of 

misconduct which, in the opinion of the 

employer, does not amount to gross 

misconduct will only be considered lawful in 

the event that an employer has complied 

with the warning letter system which 

requires that: 

 
 
 
 
 
 

 

The Employment Act allows for an employer to 

make payment to the employee in lieu of notice 

in all instances except for when an employer 

intends to terminate employment on account of 

redundancy; in which instance the minimum 

notice period of one month must be served. 

 
• the first and second warnings 

 
• 

 
Remedies for unfair dismissal 

 
should be entered in the employee’s 

 
employment record and the shop 

 
steward of his or her union should 

 
be informed accordingly (if the 

 
employee is a member of a union); 

 
• the second warning should be 

 
copied to the branch secretary of the 

 
employee’s union (if the employee 

 
is a member of a union); and 

 
• if an employee who has already 

 
received two warnings commits a 

 
third misconduct he or she is liable to 

 
Whether or not an employer conducts the 

termination in a fair manner, an employee is 

entitled to dispute the lawfulness or fairness of 

his or her termination. The general rule set by the 

Employment and Labour Relations Court is that 

employment must be procedurally and 

substantively fair. Even where termination is 

allowed pursuant to an employment contract and 

by giving due notice, the employee still has the 

ability to make a claim for unfair termination. 

 
summary dismissal; however, where 

 
an employee completes 292 working days 

from the date of the second warning without 

further misconduct, any warning entered in 

his or her employment record should be 

cancelled. 

 
The employment laws and the Employment and 

Labour Relations Court are generally employee-

friendly. If the Court finds that the termination 

was not justified or was unfair, it may order the 

employer to: 

 
• 

 
Notice 

 

Notice periods are normally regulated 
 
in the employment contract, however 
 
the Employment Act provides for the 
 
following minimum notice periods: 

 

• 28 days notice if the contract is to pay 
 

wages or salary periodically at intervals 
 

of or exceeding one month; and 
 
• seven days notice if the employee 
 

is still on probation. 

 
• reinstate or re-engage the employee 
 

in a position comparable to that in 
 

which the employee was employed 
 

prior to his or her termination; 
 
• pay the employee wages or salary 
 

in lieu of notice that should have 
 

been given; 
 
• pay the employee the equivalent 
 

of up to 12 months gross monthly 
 

wages or salary as compensation 
 

for unlawful termination; or 
 
• make an order for damages payable to 
 

the employee in instances where the 
 

employer's actions were particularly 
 

egregious to the employee (for 
 

example discrimination). 
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14. Are redundancies and mass 

layoffs regulated? 

 

Yes, the Employment Act regulates redundancies 

and provides that they must be substantively and 

procedurally fair. Substantive fairness demands that 

the reason(s) for the redundancy must be justified 

and provable. For instance, redundancy would be 

justified if the services of the employees become 

superfluous and termination of their employment is 

considered necessary. 

 

 

The procedural requirements include a 

notification process and application of 

statutory criteria in selecting the employees to 

be declared redundant. The employer is 

required to notify the local county labour 

officer, the affected employee and the relevant 

labour union (applicable only if the affected 

employee is a member of a union) of the 

reasons for and extent of the intended 

redundancy. 

 

 

Tax 

 

15. When is a business vehicle subject 

to tax in Kenya and what are the main 

taxes that apply to a business? 

 
The following laws regulate tax in Kenya: 

 

• ITA 

 

In May 2018, the Treasury issued a public 

notice inviting the public to submit comments 

on the Draft Income Tax Bill 2018 (Income Tax 

Bill). The Bill is currently undergoing a re-

review and is expected to be tabled in 

Parliament later in 2019. 

 

The Income Tax Bill proposes to review the 

ITA in order to make it productive, simple to 

comply with, supportive 
 

to the growth of the economy as 
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well as to embrace international best 

practice aligned with changes in the 

present business environment 

 
• Tax Procedures Act 

 

The Tax Procedures Act, 2015 is the 

substantive law for tax administration in 

Kenya. 

 

It provides for the appointment of tax 

representatives who are the appointed 

representatives of a resident or non-resident 

person who accrues or is likely to accrue a 

tax liability in Kenya, with the duty to ensure 

that the person complies with the tax laws. 

 

 

The Tax Procedures Act also provides for the 

licensing of tax agents who are duly authorised 

to prepare tax returns, notices of objection, or 

otherwise transact business with the 

Commissioner under a tax law on behalf of a 

taxpayer. 

 

In addition to the Tax Procedures Act, dispute 

resolution rules and procedures with respect 

to tax disputes are provided for in the Tax 

Appeals Tribunal Act. 

 

• Value Added Tax Act 

 

The Value Added Tax Act, 2013 (VAT Act) 

imposed VAT on various supplies of goods 

and services in Kenya. 

 

The VAT Act came into force in September 

2013. One of the intentions of the VAT Act was 

to reduce the number of exempt and zero rated 

items as these were eroding the tax base for 

VAT. However, since its enactment, the list of 

exempt items has increased by two thirds. 
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• The Excise Duty Act 

 

The Excise Duty Act, 2015 (Excise Duty 

Act) imposes excise duty on certain goods 

and services such as money transfer 

services, mobile cellular phone services, 

alcoholic products, tobacco products and 

fuels. 

 

This Act came into force in December 2015 

and repealed the Customs and Excise Duty 

Act, which had been in force since 1978. The 

various provisions of the repealed Act are 

now contained in various statutes including 

the Excise Duty Act, the Miscellaneous Fees 

and Levies Act and the East African 

Community Customs Management Act. 

 

 

• The Miscellaneous Fees and Levies Act 

 

The enactment of the Miscellaneous Fees and 

Levies Act, 2016 reintroduced certain levies that 

were previously provided for in the repealed 

Customs and Excise Duty Act. 

 

The Act imposes an ad valorem railway 

development levy (1.2%) and an ad valorem 

import declaration fee (2%) on all goods 

imported into Kenya (although certain 

exemptions are available) as well as an 

export levy on the export of specified 

products, such as animal hides and skins, 

and waste and scrap metal. 

 

• East African Community 

Customs Management Act 

 

Customs matters and the imposition of 

import duty on imports into East Africa 

are uniformly governed by the East 

African Community Customs 

Management Act, 2004. 
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Generally, import duty on finished goods is 

levied at 25% on finished products and at 

10% for intermediaries other than raw 

materials. 

 
The following are the main taxes that 

apply to businesses in Kenya: 

 
• Income (or corporation) tax 

 

Under the ITA, Chapter 470 Laws of Kenya, 

income is taxed in Kenya provided that it 

accrues in or is derived from Kenya, 

irrespective of the tax-residence of the 

business vehicle. The taxation regime can 

therefore be said to be source-based. 

 

Business profits for a company are taxed 

at different rates depending on whether the 

company is tax resident in Kenya or not. 

Tax residence for a company means that: 

 

 

• the body is a company incorporated 

under Kenyan laws: or 
 

• the management and control of the 

affairs of the body was exercised in 

Kenya in the particular year of income 

under consideration, or 
 

• the body has been declared by the 

Cabinet Secretary for the National 

Treasury by notice in the Gazette 

to be resident in Kenya for any 

year of income. 

 
A company that is tax-resident in Kenya is 

taxed on its business profits at 30%, while a 

company which is not tax-resident in Kenya but 

has a permanent establishment (PE) in Kenya 

is taxed on its profits at the rate of 37.5%. 

 
 
 
 



 
 
 
 
 
 

 

Having a PE in Kenya broadly means that 

the company has a fixed place of business in 

Kenya from which it carries on its business. 

As provided in the ITA, a PE includes a, 

‘place of management, a branch, an office, a 

factory, a workshop, and a mine, an oil or 

gas well, a quarry or any other place of 

extraction of natural resources, a building 

site, or 
 

a construction or installation project which 

has existed for six months or more where 

that person wholly or partly carries on 

business’. A company’s PE also includes the 

PE of its dependent agent. This broad 

definition of a PE is also adapted in various 

double taxation agreements to which Kenya 

is a party. 

 
• Double taxation treaties 

 

Kenya currently does not have a wide 

double taxation treaty network. Double 

taxation agreements (DTAs) are in force 

with Canada, Denmark, France, Germany, 

India, Iran, Korea, Norway, Qatar, South 

Africa, Sweden, the United Arab Emirates, 

the UK and Zambia. 

 

• Withholding tax on the payment of 

dividends and interest 

 

Withholding tax (WHT) is applied to a wide 

range of payments made to both residents and 

non-residents such as management, technical 

or professional fees; royalties; consultancy and 

agency fees; and fees earned from 

entertainment, sport and promotion. 

 

 

The WHT rate on payment of dividends to 

non-residents is 10% (and 5% for Kenya 

residents) and on payment of qualifying 

interest is 15%. Other withholding taxes 

 
 
 
 
 
 

 

apply on management fees, royalties and 

other service payments to non-residents. 

These rates may be lower where there is a 

DTA between Kenya and the country of 

residence of the trading partner. 

 
• Distribution tax 

 

With effect from 1 January 2019, companies that 

pay dividends out of untaxed profits and gains 

will be subject to a distribution tax equivalent to 

the resident corporate tax rate of 30%. The new 

regime replaces the previous compensating tax 

regime. Payments of dividends to a holding 

company and which are onward distributed are 

not subject to this tax. 

 

 

As a result of the amendment to this section by 

the Finance Act 2018, the Finance Bill 2019 

proposes to clarify that any income that is 

exempted in the Income Tax Act shall not be 

subject to the provision above. 

 

• Repatriation of profits out of Kenya 

 

Given the absence of foreign exchange 

controls in Kenya, repatriation of any profits 

and dividends is possible subject to the 

payment of relevant taxes payable. Note that 

the new Income Tax Bill, which is yet to 

become law, proposes a distribution tax of 

10% for branches of non-resident 

companies. 

 

• Capital gains tax 

 

Capital gains tax (CGT) was re-introduced with 

effect from 1 January 2015. A capital gain is the 

net gain from the disposal of capital assets. It is 

chargeable on the whole of a gain that accrues 

to a company or an individual on or after 1 

January 2015 on the transfer of property situated 

in Kenya, 
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whether or not the property was acquired before 

1 January 2015. The rate of tax is 5% of the net 

gain and is a final tax that cannot be offset 

against other income taxes. 

 
For a company, the ‘property’ whose transfer is 

subject to CGT covers all property and includes 

immovable and movable property, as well as 

interests arising out of such property (such as 

leases, intellectual property (IP) and goodwill), 

 
as well as stocks and bonds. For an individual, 

‘property’ means land in Kenya as well as 

marketable securities in Kenya. 

 
The reintroduced CGT regime has had several 

teething problems owing largely to the fact that 

the 1985 CGT framework was reintroduced with 

mostly cosmetic changes. For example, it 

currently fails to factor in inflation and provides no 

indexation relief. 

 
These challenges are especially evident in the 

CGT on securities listed on the Nairobi Securities 

Exchange. In an effort to resolve the many 

challenges that arose, with effect from July 2015, 

disposals of listed securities had a mandatory 

0.3% withholding tax applied against the seller on 

gross sale proceeds, instead of the 5% CGT. 

 

 

Certain transactions involving property 

dealings do not constitute a transfer for 

capital gains purposes. These include: 

 
• the transfer of property for the sole 

purpose of securing a debt or a loan; 
 

• the issuance by a company of its 

own shares or debentures; 
 

• the vesting of property in a personal 

representative of a deceased person by 

operation of law; 
 

• the transfer of property by an individual to a 

spouse or former spouse as part 

 
 
 
 
 
 

 

of a divorce settlement or bona fide 

separation agreement, including a transfer 

to ‘immediate family’ (i.e. children of the 

parties) provided this is done within two 

years of death or, if subject to a court case, 

two years from determination of the case; 

 
• the transfer of property between spouses; 

 
• the transfer of property to immediate 

family; and 
 

• the transfer of property where spouses or a 

spouse and immediate family own 100%. 

 
The Finance Act, 2015 further amended the ITA 

by exempting gains realised on the sale or 

transfer of listed securities with effect from 

January 2016. Listed securities refer to 

securities that are listed and traded on any 

securities exchange approved under the Capital 

Markets Authority (Cap 485A of the Laws of 

Kenya) and any licenced securities exchange 

(i.e. the Nairobi Securities Exchange). 

 

 

The Finance Bill, 2019 proposes to: 

 

• increase the rate of CGT 

from 5% to 12.5%; and 
 

• exempt CGT where a transfer of property is 

necessitated by a transaction involving the 

incorporation, recapitalisation, acquisition, 

amalgamation, separation, dissolution or 

similar restructuring where the transfer is: 

 

 

• a legal or regulatory requirement; 
 

• as result of a directive or compulsory 

acquisition by Government; 
 

• an internal restructuring within a group 

which does not involve transfer of property 

to a third party; or 
 

• in the public interest and approved by 

the Cabinet Secretary. 

 

 
 
 



 
 
 
 
 
 

 

16. How are the following taxed: 

 

• Dividends paid to foreign corporate 

shareholders? Dividends paid to foreign 

shareholders are subject to withholding tax at 

the non-resident rate of 10% (lower if provided 

for in a double tax treaty or to a member state 

of the East African Community), which is a 

final tax. 

 

• Dividends received from foreign 

companies? Foreign dividends 

received by a Kenyan tax resident are 

not taxable in Kenya. 

 

• Interest paid to foreign corporate 

shareholders? Interest payments to foreign 

shareholders whether or not they have 
 

a permanent establishment in Kenya are subject 

to withholding tax at the rate of 15% (lower if 

provided for in a double tax treaty). 

 

• IP royalties paid to foreign corporate 

shareholders? IP royalties paid to foreign 

shareholders with a permanent establishment 

in Kenya are subject to a withholding tax at 

the rate of 5% of the gross amount payable. IP 

royalties paid to foreign shareholders without 

a permanent establishment in Kenya are 

subject to a withholding tax at the rate of 15% 

of the gross amount payable (lower if provided 

for in a double tax treaty). 

 

 

17. Are there any thin capitalisation rules 

(restrictions on loans from foreign affiliates)? 

 
The deduction of interest for tax purposes may be 

restricted where the company has a debt to equity 

ratio in excess of 3:1. The basic rule is that where 

a company is controlled by 
 

a non-resident, together with four or fewer other 

people, the highest level of debt in any one year 

should not exceed three times the company’s 

issued share capital and revenues. 

 
 
 
 
 
 

 

If this limit is breached, then a state of ‘thin 

capitalisation’ exists and any interest paid on the 

excess debt (above the thin capitalisation 

threshold) is not allowed as a deduction. 

 
Debt includes all debt, including local debt such 

as bank overdrafts. It is not limited to loans 

granted by affiliated companies. If a state of thin 

capitalisation exists, there are also provisions 

relating to the timing of the deduction of any 

realised exchange losses. 

 
In addition to thin capitalisation rules, Kenyan 

incorporated companies that are controlled by a 

non-resident person alone or together with four or 

fewer other persons, are subject to a ‘deemed 

interest’ on loans that are provided interest-free by 

the non-resident person controlling the company or 

a non-resident associate of the non-resident 

person controlling the company. KRA prescribes 

the rate of deemed interest from time to time. 

 

 

KRA would thus deem interest on any such interest 

free loans and a withholding tax at the rate of 15% 

on such ‘deemed interest’. The implication is that 

withholding tax is payable to the KRA on the 

deemed interest, although the deemed interest 

does not actually have to be paid by the company 

to the lender. 

 
The Income Tax Bill, 2019 proposes to reduce 

the debt to equity ratio to 2:1 and also 

redefines all loans to restrict them to those 

advanced by non-resident persons. 

 
18. Must the profits of a foreign 

subsidiary be imputed to a parent 

company that is tax resident Kenya 

(controlled foreign company rules?) 

 
Kenya does not have controlled foreign 

company rules. However, where a business is 

carried on or exercised partly within and partly 

outside Kenya by a resident person, 
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the whole of the gains or profits from such 

business is deemed to have accrued in, or to 

have been derived from, Kenya and is thus 

subject to corporate tax in Kenya at the resident 

corporate tax rate of 30%. 

 
19. Are there any transfer pricing rules 

 

Transfer pricing in Kenya is regulated by the ITA 

Chapter 470, Laws of Kenya, the Income Tax 

(Transfer Pricing) Rules, 2006 and the 

Organisation for Economic Cooperation and 

Development Guidelines (OECD Guidelines). 

The OECD Guidelines are applicable in the 

absence of detailed local guidelines. 

 
The transfer pricing rules and regulations are only 

applicable to companies with related non-resident 

entities. A branch of a foreign company will also 

be subject to these rules. The Transfer Pricing 

Rules provide guidelines to be applied by related 

enterprises in determining the arm’s length prices 

of goods and services in transactions involving 

them and to provide administrative procedures to 

be followed in the implementation 

 
of Transfer Pricing Rules, including the 

documents that the Commissioner of 

Domestic Taxes may require from a person 

with related party transactions. 

 
Under the Transfer Pricing Rules, any person to 

whom the rules apply is required to develop a 

Transfer Pricing Policy to determine the arm’s 

length price in accordance with the guidelines and 

make his or her analysis available upon request by 

the Commissioner of Domestic Taxes. Transfer 

pricing policies should be updated on an annual 

basis. 

 
There are no specific transfer pricing 

penalties. However, the Commissioner of 

Domestic Taxes can conduct an audit, make 

adjustments in the taxable profit, and 

demand tax where applicable. 
 
 
 
 
 
 

 
 
 
 
 
 

 

The Tax Procedures Act provides that the 

failure to keep, maintain or retain a 

document required by a tax law without 

reasonable cause shall be liable to a 

penalty equal to the higher of: 

 
• 10% of the tax payable by the person under 

the tax law to which the document relates and 

to the reporting period 
 

to which the failure relates; or 
 
• where no tax is payable in the reporting 

period, the penalty shall be KES 100 000. 

 
20. How are imports and exports taxed? 

 

•   Customs duty 

 

The duty is charged on goods imported into 

Kenya depending on their assessed customs 

value. The East African Community Customs 

Management Act provides for several methods 

of ascertaining the customs value of goods 

imported into the EAC for purposes of levying 

customs duty and the transaction value 

method is the primary method for ascertaining 

the customs value. The transaction value 

method generally relies on the declared cost, 

insurance and freight (CIF) value of the goods 

imported. The applicable customs duty rate is 

prescribed in the EAC Custom External Tariff, 

2017, commonly referred to as the CET Code. 

 
 
 
 

 

• Value added tax 

 

Value added tax (VAT) is chargeable on 

goods and services imported into Kenya 

unless the goods or services are exempted 

from VAT. The applicable rate could be the 

standard rate of 
 

16% or the zero rate. Zero rating and 
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exemption from VAT is granted sparingly to 

essential goods and services. The taxable 

value of imported goods for purposes of VAT 

is the sum of: 

 
• the value of the goods ascertained for the 

purpose of customs duty, in accordance 

with the East African Community Customs 

Management Act, whether or not any 

customs duty 
 

is payable on the goods; 
 

• to the extent not included above, 
 

(a) the cost of insurance and freight incurred 

in bringing the goods to Kenya; and (b) the 

cost of services treated 
 

as part of the imported goods; and 
 

• the amount of customs duty, if 

any, paid on the goods. 

 
The VAT Act provides for zero rating of 

services exported out of Kenya. For services 

to be deemed to have been exported out of 

Kenya, the direct beneficiary of the services 

must be a foreign person and the services 

must be used or consumed outside Kenya. 

 

 

A special rate of 8% is applied to 
 

refined petroleum products. 

 

• Import declaration fee 

 

An import declaration fee (IDF) is payable at 

the rate of 2% of the customs value of all goods 

imported into Kenya for home use (use in 

Kenya). In this respect every importer of goods 

is required to complete an import declaration 

form. 

 

The Miscellaneous Fees and Levies Act 

prescribes a few specific exemptions from IDF. 

Additionally, an exemption is available on the 

importation of any other goods (other than 

those specifically exempt) as 

 
 
 
 
 
 

 

the Cabinet Secretary may determine (a) are in 

public interest, or (b) are to promote 

investments and valued at KES 200 million or 

more. 

 
The Finance Bill, 2019 proposes to increase the 

IDF rate to 3.5% on imported finished goods 

and reduce the rate to 1.5% on the importation 

of raw materials and intermediary goods by 

approved manufacturers. 

 

 

• Railway development levy 

 

A railway development levy is payable at the 

rate of 1.5% of the customs value of goods 

imported into Kenya for home use (use in 

Kenya). Exemption from this fee is only 

available to very few specific goods prescribed 

in the Miscellaneous Fees and Levies Act. 

Additionally, an exemption is available on the 

importation of any other goods (other than 

those specifically exempt) as the Cabinet 

Secretary may determine (a) are in public 

interest, or (b) are to promote investments, the 

value of which is not less than KES 200 

million. 

 

The Finance Bill, 2019 proposes to 

increase the rate of RDL to 2% on the 

importation of finished goods. 

 

• Excise duty 

 

Excise duty is chargeable on the manufacture 

and importation of goods which are classified as 

excisable goods pursuant to the Excise Duty 

Act, 2015, at the rates prescribed in the Excise 

Duty Act. 

 

• Export levy 

 

An export levy is payable on certain goods 

exported out of Kenya as specified in the 
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Excise Duty Act. Such goods include hides, 

skins and other animal products used in the 

production of leather and fur clothing, and 

scrap metal. 

 
The applicable rate of the export levy is 

an ad valorem rate based on the custom 

value of the goods. The export levy does 

not apply to goods exported to the EAC 

partner states. 

 
21. Is there a wide network of double 

tax treaties? 

 

There are DTAs as previously outlined in the 

answer to question 15. 

 
22. In what circumstances are employees 

taxed in Kenya and what criteria are used? 

 
Income tax is charged for each year of 

income on all the income of a person. 

whether resident or non-resident, which 

accrued in or was derived from Kenya. 

 
An individual is resident for tax purposes if: 

 

• he or she has a permanent home in Kenya 

and was present in Kenya for any period in 

a particular year of income under 

consideration; or 
 

• he or she has no permanent home in 

Kenya but: 

 

• was present in Kenya for a period or 

periods amounting in the aggregate to 

183 days or more in that year of income; 

or 
 

• was present in Kenya in that year of 

income and in each of the two preceding 

years of income for periods averaging 

more than 122 days in each year of 

income. 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

 

A resident individual is liable to tax on his or 

her world-wide income arising from his or her 

employment, regardless of where it is paid or 

where the services were rendered. A non-

resident is only liable to tax for the income 

derived from Kenya. 

 
23. What income tax and social 

security contributions must be paid by 

the employee and the employer during 

the employment relationship? 

 

A key requirement in the remittance of taxes 

and other mandatory deductions is the 

registration and obtaining of a Personal 

Identification Number (PIN) from the Kenya 

Revenue Authority. The PIN is required for the 

following transactions: 

 
• incorporation of companies; 
 
• registration of property titles and 

stamping of instruments; 
 
• approval of plans and payments to 

the county authorities; 
 
• registration with the National Social 

Security Service and National Hospital 

Insurance Fund; 
 
• registration of motor vehicles, 

transfer of motor vehicles, and 

licensing of motor vehicles; 
 
• registration of business names; 
 
• underwriting of insurance policies; 
 
• trade licensing; 
 
• importation of goods and customs 

clearing and forwarding; 
 
• payment of deposits for power connections; 
 
• all contracts for the supply of goods 

and services to government ministries 

and public bodies; and 
 
• opening accounts with financial 

institutions and investment banks. 
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• 

 
 
 
 
 
 

 

Pay as you earn and personal 
 
income tax returns 

 

Pay as you earn (PAYE) is the method 
 
of deducting income tax from salaries 
 
and wages. It applies to all income and 
 
benefits from any employment (namely 
 
wages, salaries, bonuses, commissions, 
 
directors’ fees and taxable benefits). 

 

National Social Security Fund 

 

Social security contributions are 
 
made to the National Social Security 

 
 
 
 
 
 

 

The NSSF regime also provides a full opt-out 

option for employers to pay contributions in 

respect of Tier II contributions into a contracted-

out scheme that it participates in or has 

established. Such a scheme must have been 

approved under a Reference Scheme Test set 

out by the Retirement Benefits Authority. In this 

case, pensionable earnings that are below the 

statutory wage are subject to contributions to the 

NSSF and those that are above the statutory 

wage become subject to contributions to the 

voluntary scheme. 

 
Fund (NSSF). Participation in this 

 
fund is mandatory and is intended to 

 
provide a State retirement benefit for 

 
salaried workers. Contribution is made 

 
by both the employer and the employee. 

 
The employee’s portion is deducted from 

 
his or her salary and the total amount is 

 
paid by the employer to NSSF. 

 

Under the current NSSF regime, 12% of 
 

an employee’s monthly earnings (with 6% 
 

deducted from the employee’s earnings 
 

and 6% drawn from the employer) should 

 
(Due to an existing court case in which the 

lawfulness of the above NSSF rates has been 

challenged, the NSSF has not demanded 

compliance with the above rates of contribution. 

Accordingly, some employers are voluntarily 

deducting and remitting contributions at the 

above rates while others are deducting and 

remitting contributions at the old rates (i.e. KES 

400/= of which KES 200/= is deducted from the 

employee’s salary and KES 200/= is contributed 

by the employer). 

 
be contributed into the pension fund 

 
established by the Act. This is subject to 

 
• 

 
National Hospital Insurance Fund 

 
a maximum of KES 2 160 for employees 

 
earning above KES 18 000. 

 

Currently, the upper earning limit (UEL) is 
 

KES 18 000 while the lower earnings limit 
 

(LEL) is KES 6 000. The contributions 
 

relating to the earnings below the LEL 
 

(a maximum of KES 720) are credited to 
 

what is known as a Tier I account while the 
 

balance of the contribution for earnings 
 

between the LEL and the UEL (up to a 
 

maximum of KES 1 440) is credited to what 
 

is known as a Tier II account. 
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Each employee contributes a sum, 

depending on his or her salary, that must be 

deducted by the employer from his or her 

salary and submitted to the National 

Hospital Insurance Fund. The contributions 

are used to offset the costs of medical 

treatment, but they only cover a fraction of 

actual costs. 
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Competition 

 

24. Are restrictive agreements and 

practices regulated by competition law? 

Is unilateral (or single firm) conduct 

regulated by competition law? 

 
• The Competition Authority 

 

Competition law in Kenya is regulated by 

the Competition Act 12 of 2010. The 

Competition Act is enforced by the 

Competition Authority of Kenya and the 

Competition Tribunal, which hears 

appeals against decisions made by the 

Competition Authority. 

 

• Restrictive agreements and practices 

 

The Competition Act applies to all economic 

activity within, or having an effect in Kenya. Part 

3 of the Competition Act regulates restrictive 

trade practices and prohibits agreements 

between undertakings, decisions by 

associations of undertakings, decisions by 

undertakings or concerted practices by 

undertakings which have as their object or effect 

the prevention, distortion or lessening of 

competition in trade in any goods or services in 

Kenya, or a part of Kenya unless they are 

exempt. 

 

Agreements, decisions and concerted 

practices contemplated include agreements 

concluded between parties in a horizontal 

relationship or parties in a vertical 

relationship or both. 

 

• Unilateral conduct 

 

Unilateral conduct such as abuse of 

dominance and abuse of buyer power is 

regulated by the Competition Act. The 

Competition Act prohibits decisions by 

undertakings, which have an anti-

competitive object or effect. 
 
 

 
 

 
 
 
 
 
 

 

• Exemptions 

 

An undertaking may apply for an exemption 

from the Competition Authority if it is engaged in 

a restrictive trade practice which has consumer 

welfare benefits that outweigh the restrictive 

effects of the agreement, decision or concerted 

practice, as the case may be. The Competition 

Authority may grant an exemption if it is satisfied 

that there are exceptional and compelling 

reasons of public policy as to why the 

agreement, decision or concerted practice 

should be exempted. However conduct which 

amounts to an abuse of dominance or abuse of 

buyer power cannot benefit from the exemption 

process. 

 

 

25. Are mergers and acquisitions 

subject to merger control? 

 

The Competition Act deems a merger to have 

occurred when one or more undertakings, directly 

or indirectly, acquire or establish, direct or 

indirect control over the whole or part of the 

business of another undertaking. A merger is 

also defined under the Competition Act to include 

a takeover. 

 
A proposed merger must be approved by the 

Competition Authority prior to its 

implementation. In the absence of an 

authorising order by the Competition 

Authority, the merger will be deemed to have 

no legal effect and any obligations imposed 

by such merger agreement will not be 

enforceable in legal proceedings. 

 
A person who acts in contravention of the 

notification requirements commits an offence 

and will be liable on conviction to imprisonment 

for a term not exceeding five years or to a fine 

not exceeding KES 10 million or both. The 

Competition Authority may impose a financial 

penalty of 
 
an amount not exceeding 10% of the preceding 
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year’s gross annual turnover in Kenya of the 

undertaking or undertakings in question, for 

implementing a merger without approval. 

 
The Authority imposes merger filing fees 

based on the combined turnover of the 

merging parties. 
 
 

 

COMBINED FILING FEE 

TURNOVER OF THE PAYABLE 

MERGING PARTIES  
  

Below KES 1 billion No filing fee payable. 

 A merger filing or 

 exclusion application 

 is still required. 
  

KES 500 million to KES 500 000 

KES 1 billion  

(healthcare sector only)  
  

KES 1 billion to KES 1 million 

KES 50 billion  
  

Above KES 50 billion KES 2 million 
  

 

 

Intellectual Property 

 

26. Is IP protected in Kenya? 

 

IP laws in Kenya are essentially contained in the 

following Acts and rules or regulations under 

these Acts where applicable: 

 
• Constitution of Kenya, 2010 (Constitution); 

 
• Industrial Property Act, 2001; 

 
• Trade Marks Act, 2001; 

 
• Copyright Act, 2001; and 

 
• Anti-Counterfeit Act, 2008. 

 

Unregistered IP rights, such as trade secrets, 

are also protected under English Common law, 

which is applicable in Kenya by virtue of the 

Judicature Act, Cap 8. 
 
 
 
 
 
 
 

 
 
 
 
 
 

 

The Industrial Property Act, Trade Marks Act and 

Copyright Act have largely been drafted in line with 

international best practice as contained in the 

various international treaties governing IP rights 

that Kenya is a party 
 
to, most notably the Agreement on Trade-Related 

Intellectual Property Act (TRIPS). The Anti-

Counterfeit Act borrows heavily from the South 

African Anti-Counterfeit Act. 

 
The Anti-Counterfeit Act, provides a means of 

enforcement of IP rights relating to trade marks and 

copyright, where these rights are infringed through 

counterfeiting activities. It provides for seizure and 

destruction of counterfeit goods by its inspectors and 

criminal sanctions and penalties against offenders. 

 

 

Key government agencies involved in the IP 

rights landscape in Kenya are: the Kenya 

Industrial Property Institute (KIPI), the Copyright 

Board of Kenya (KECOBO), the Judiciary and 

the Anti-Counterfeit Agency (ACA). 

 

 

To a large extent, the KIPI and KECOBO 

regulate IP rights in accordance with their 

respective mandates. KIPI is responsible for the 

granting of trade marks, certification marks, 

patents, industrial designs and utility models 

certificates. The Industrial Property Tribunal 

under the Industrial Property Act hears and 

determines patent, utility model and design 

infringement cases. Trade mark infringement 

disputes are however heard, in the first instance, 

by the High Court. 

 
KECOBO undertakes registration of copyright 

works. It also has an enforcement mechanism, 

with powers to inspect premises and arrest 

persons suspected of infringement under the 

Copyright Act. 
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The ACA is fully established and supported by 

the Government. It is equipped with inspectors 

drawn from various key government agencies 

that previously dealt with counterfeits/ piracy 

who now work with owners of IP rights to 

identify, seize and destroy counterfeit products. 

They have powers to enter a premises and 

seize suspected goods without court orders. The 

only requirement for court orders is when 

destroying goods. Once counterfeit activity is 

discovered, the owner is required to file a 

complaint on the required form together with a 

completed indemnity form. Raids can be 

conducted within two to three days of filing a 

complaint. 

 
 

 

Consumer Protection 

 

27. Are marketing agreements regulated? 

 

Marketing agreements made between parties 

are usually made with the intention of dictating 

the quality of products to be maintained in the 

market; ascertaining the standardisation of 

packages and containers used; and regulating 

the flow of products to the market. These 

agreements are not regulated by any 

governmental authority and are commercially 

based. 

 
28. Are there consumer protection 

laws and if so, what are they? 

 
The Consumer Protection Act 46 of 2012 

which came into force on 14 March 2013, 

governs consumer protection in Kenya. 
 

Prior to its enactment, Kenya did not have a 

specific law governing consumer protection. 

 
The main objective of the Consumer Protection 

Act is to provide for the protection of consumers 

and prevent unfair trade practices in consumer 

transactions. 
 
 
 
 
 
 

 
 
 
 
 
 

 

It generally applies to transactions involving the 

supply of goods and services, and has specific 

provisions on certain items such as credit 

agreements, leases, repairs to motor vehicles 

and internet agreements. 

 
Notably, there are provisions relating to 

consumer protection in the Competition Act, 

which grants the Competition Authority a 

mandate to carry out inquiries, studies and 

research into matters relating to competition 

and to protect the interests and welfare of 

consumers. 

 
The Consumer Protection Act gives a consumer 

the right to commence legal action on behalf of a 

class of people in relation 
 
to any contract for the supply of goods or 

services to the consumer. This right cannot be 

ousted by any agreement between the parties. 

The consumer rights include: 

 
• Implied warranties: A supplier of goods and 

services is deemed to warrant that the goods 

and services are of a reasonably merchantable 

quality. There are additional implied warranties 

that are deemed to apply notwithstanding any 

provisions 
 

to the contrary in the agreement. 
 
• Ambiguities to be interpreted in favour of 

the consumer: Any ambiguities 

in a consumer agreement shall be 

interpreted in favour of the consumer. 
 
• Estimates: If a supplier of goods or services 

provides an estimate, the supplier cannot 

charge the consumer an amount that 

exceeds the estimate by more than 10%, 

unless additional or different goods or 

services are provided. 
 
• Advertising on internet gaming sites: 

Advertisements (including sponsorship 

relationships) on internet gaming sites 

that are operated contrary to the law are 

prohibited. 
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The Consumer Protection Act prohibits ‘unfair 

practices’ and provides for radical sanctions 

against a supplier who engages in unfair 

practices. The following are deemed to be unfair 

practices under the Consumer Protection Act: 

 

 

• making false, misleading or deceptive 

representations, including representing that 

goods or services have sponsorship, 

approval, performance or characteristics 

that they do not have, and representing that 

goods or services are of a particular 

standard, quality, grade, style or model, if 

they are not; and 

 

• making an unconscionable representation. In 

determining whether a representation is 

unconscionable some of the matters that will 

be taken into account include whether the 

person making the representation knows: 

 

 

• that the consumer is not reasonably able 

to protect his or her interests due to 

disability, ignorance, illiteracy, or inability 

to understand language; 
 

• the price grossly exceeds the price at 

which similar goods or services are 

readily available to like consumers; 
 

• there is no reasonable probability of the 

consumer making payment in full; 
 

• the consumer transaction is 

excessively one-sided in favour of 

someone other than the consumer; 
 

• that a statement of opinion is misleading and 

the consumer is likely to rely 
 

on it to his or her detriment; or 
 

• the consumer is being subjected to 

undue pressure to enter into the 

transaction. 

 
Similarly, the Competition Act prohibits 

unconscionable conduct and making false or 

misleading representations in the course of 

 
 
 
 
 
 

 

supplying goods or services. The Competition 

Authority may initiate investigations into 
 
a consumer complaint either on its own 

initiative or upon receipt of information or a 

complaint from any person, government 

agency, Ministry, or consumer body. 

 
29. How are product liability and 

product safety regulated? 

 
The Competition Act sets out the rights of 

consumers with respect to product liability, 

providing for the required standards; liability in 

respect of unsuitable or defective products; and a 

mechanism for redressing infringement. Some of 

the key provisions include the facts that: 

 

 

• it is an offence for a person to supply goods that 

are unsafe, banned or which do not comply with 

a prescribed consumer product safety standard, 

to a consumer; 

 

• it is an offence for a person to supply 

goods that do not comply with a 

prescribed product information standard, 

to a consumer; 

 

• the Competition Authority will require a supplier 

to take action where it appears to the Authority 

that the goods may cause injury to any person; 

the supplier has not taken satisfactory action to 

prevent the goods causing injury; or the goods 

supplied to the consumer do not comply with a 

prescribed consumer product safety standard. 

The actions required 

 

to be taken by the supplier are to: 

 

• recall the goods; 
 

• disclose to the public (or a class of persons) 

the nature of the defect in the goods, 

circumstances in which their use is 

dangerous and the procedures for 

disposing of the goods; and 
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• inform the public (or a class of persons) the 

manner and period within which the supplier 

undertakes to repair the goods, replace the 

goods, or refund the consumer the price of 

the goods; 

 

• where a manufacturer supplies goods and 

such goods are found to have a defect as a 

result of which an individual suffers loss or 

injury, such manufacturer is liable to 

compensate the individual for the loss or 

injury suffered. 

 
An individual who suffers loss or damage as a 

result of defective products may recover 

compensation through court action. In such an 

action, the supplier may defend him or herself on 

the following grounds: 

 
• the defect in the products did not exist at 

the time of the supply of the goods; 
 

• the defect existed only because 

there was compliance with a 

mandatory standard for them; 
 

• the state of scientific or technical knowledge 

at the time when the supplier was supplied 

by the actual manufacturer was not such as 

to enable the defect to be discovered; or 

 

• if the defects were comprised in other 

finished goods, the specific defects are only 

attributable to the design of the finished 

goods, the markings on or accompanying the 

finished goods, or the instructions or 

warnings given by the manufacturer of the 

finished goods. 

 
The Competition Act envisages collaboration 

between the Competition Authority and other 

agencies. The Competition Authority is required to 

consult with the Kenya Bureau of Standards in all 

matters involving the definition and specification of 

goods and the grading of goods by quality; and 

the receipt of notifications from recognised 

consumer 
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bodies of alleged infringement of the consumer 

welfare and product liability provisions for the 

purpose of initiating investigations. 

 

 

Data Protection 

 

30. Are there specific statutory data 

protection laws? If not, are there laws 

providing equivalent protection? 

 

The current regime in Kenya which deals with data 

protection is the Constitution, the Access to 

Information Act and case law by the courts. 

 
There are two versions of a draft Data Protection Bill 

(DPBs) under consideration for enactment in Kenya. 

Although not enacted, both can be used as a guide on 

the preferred practice, and even more so if either of 

the DPBs are enacted in the short- to long-term. The 

DPBs provide that information should be collected or 

stored if necessary for or directly related to a lawful, 

explicit defined purpose, with the consent of the data 

subject, and should not be kept for a longer period 

than necessary. 

 

 

It is not possible to provide an exact timeline within 

which either of the DPBs will be passed as this is 

determined by House Business. (The first time a 

Privacy Bill was published was in 2009 and 

republished in 2013 and 2014. The two DPBs are 

the fourth and fifth iteration of this Bill – which is 

why it is difficult to provide a accurate deadline/ 

timeline.) 

 
Bearing in mind the right of privacy under the 

Constitution and some privacy cases that have been 

determined by the courts in the past, the local 

practice on data collection and processing of data is 

currently pegged on the principles of disclosure to 

and consent of the data subject. 
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31. Are there laws protecting personal 

information? 

 
The Constitution provides, in Article 31, that 

every person has the right to privacy which 

inter alia includes the right to not have 

information relating to his or her family or 

private affairs unnecessarily required or 

revealed. It also includes the right to not have 

the privacy of an individual’s communications 

infringed. 

 
The Access to Information Act requires an 

entity to correct, update or annotate 

information held on a data subject at his or her 

request. 

 
Sector laws (such as those governing health, 

financial transactions and telecommunications) 

contain provisions requiring service providers to 

maintain customer data in a secure manner and 

limits the use and transfer of such data. 

 
Under the DPBs, a person is not permitted to use 

personal data for commercial purposes unless 

express consent has been given by the data 

subject. Further, the collection, use and purpose for 

collection of personal information must be lawful, 

disclosed, limited; and collection of personal data 

must be by lawful means that, in the circumstances, 

are not unreasonably intrusive. 

 
 

 

Fintech 

 

32. Is fintech regulated? If so, how? 

 

There are no sector-specific regulations 

governing fintech. Fintech businesses will 

have to identify and comply with the 

regulations controlling the specific area of 

business that they operate in. 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

 

The Kenyan fintech sector is among the fastest 

growing in Africa, with technology increasingly 

defining the day-to-day running of businesses in 

the country. Notable activities in the fintech space 

include: 

 
• Digital payments and remittances are no longer 

the preserve of licensed banks. While today these 

services are still offered by banks, other nonbank 

entities are offering similar services under the 

regulation of the Central Bank as empowered 

 

under the National Payment System Act and 

the Central Bank of Kenya Act. 

 

• Alternative lending practices are growing rapidly 

in Kenya. Fintech enterprises are targeting 

micro-enterprises (small businesses) that cannot 

access formal credit facilities through banks. The 

uptake of mobile money in Kenya has enabled 

alternative lenders to use this convergence of 

technology to reach more customers and lower 

the cost of obtaining credit. In the process, they 

have developed new ways of extending credit to 

the small and micro-business segments that 

they serve. The formal lending industry is 

regulated by the Central Bank, but there is no 

legislative framework governing alternative 

lending platforms. 

 
 
 

 

• Kenya became the first country in the world to 

sell a government bond via a mobile platform. 

The bond could be bought for as little as USD 29 

on a mobile phone. 
 

The first bond was issued in April 2017 and 

was entirely taken up within 13 days. The 

bond, dubbed M-Akiba, as a retail 

infrastructure seeks to enhance financial 

inclusion for economic development. 

 

• The use of distributed ledger technology is 

becoming increasingly attractive to innovators 

in Kenya. Government bodies 
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appear to be eager to use distributed Article 42 of Constitution states that: 
 

ledgers on proof of concept. The ‘Every person has the right to a clean and 
 

Ministry of Information, Communications healthy environment, which includes the 
 

and Technology, in collaboration right: to have the environment protected 
 

with the Ministry of Lands and IBM for the benefit of present and future 
 

Corporation, is currently piloting the generations through legislative and other 
 

use of a distributed ledger to upgrade measures, particularly those contemplated 
 

the maintenance of property records in Article 69; and to have obligations 
 

kept by the Registrar of Lands. relating to the environment fulfilled 
 

under Article 70’. 

 

Environmental Considerations Furthermore, Article 70(1) of the 
 

Constitution guarantees a clean 
 

33. Are there laws protecting the environment as a claimable right by 
 

environment? If so, what are they? any member who feels that his or her 
 

rights to a clean environment have been 
 

Environmental law in Kenya generally infringed. This Article provides that, ‘if 
 

comprises the rules and doctrines arising a person alleges that a right to a clean 
 

from common law, provisions of constitutions, and healthy environment recognised and 
 

statutes, general principles and treaties that protected under Article 42 has been, is 
 

deal with protection, management and use being or is likely to be, denied, violated, 
 

of natural resources and the environment. infringed or threatened, the person may 
 

The aims of environmental law are: apply to a court for redress in addition 
 

to any other legal remedies that are 
 

• to facilitate environmental available in respect to the same matter’. 
 

management by providing rules 
 

and regulations for environmental • The Environmental Management 
 

conservation and preservation; and and Coordination Act (Cap 387,  
• to facilitate sustainable development. Laws of Kenya) 

 

The sources of environmental law in Kenya The Environmental Management and 
 

include the Constitution, framework law, Coordination Act serves as the main 
 

sectoral statutes, regulations, judicial decisions, framework for environmental law in Kenya. 
 

customary law, treaties, general opinions 
 

of international law and qualified writings The institutional framework under this 
 

among other sources. The main written laws Act includes: 
 

applicable to environmental management 
 

and governance in Kenya include: • National Environmental 
 

Management Authority (NEMA): 
 

• The Constitution 

 

The promulgation of the Constitution effectively 

elevated environmental rights and environmental 

issues generally to constitutional status under the 

Bill of Rights. 

 
This is the national regulatory agency 

charged with enforcing the Act’s 

provisions. It exercises general 

supervisions and co-ordination over all 

matters relating to the environment and is 

the principle instrument of 

 
  



 

 
 
 
 
 
 

 

government in the implementation of all 

policies relating to the environment. NEMA 

reviews and grants licences 
 

to proponents that plan to develop projects in 

Kenya. NEMA, through the Act, has the power 

to compel any authority or ministry to comply 

with existing environmental regulations. 

NEMA is also charged with enforcing 

subsidiary legislation in relation to the 

environment that has been passed over the 

last decade. The subsidiary legislation 

includes water quality, waste management, 

controlled substances, biodiversity, wetland, 

river and seashore, and environmental impact 

assessment (EIA) regulations. There are 

various committees on standards enforcement 

and action plans to support NEMA’s 

performance in matters of environmental 

quality standards and planning. 

 
 
 

 
• National Environment Council (NEC): 

Chaired by the Cabinet Secretary, this 

council is responsible for policy formulation 

and directions for the purposes of the Act. 

The council also sets national goals and 

objectives, and determines policies and 

priorities for the protection of the 

environment. 

 

• Public Complaints Committee: 

This committee is charged with 

investigating citizen complaints 

about violations of the Act. 

 

• National Environmental Tribunal: 

The mandate of this tribunal is to 

decide on grievances and appeals 

against decisions made by NEMA with 

respect to issues such as 

environmental licensing. 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 

 
34. Are there any environmental 

permits and licences required? 
 
 
Any prospective investor setting up a 

business in Kenya needs to consider 

whether the business as proposed would 

affect the environment, and whether there 

are any sector-specific requirements for 

registration by NEMA. 

 
Information on environmental permits and 

licences is provided in the following table. 
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PERMIT/ ENABLING BUSINESSES PPROCESSING HOW OFTEN BOTTLE-NECK/ FEES 

LICENCE FRAMEWORK APPLICABLE/ TIME (FREQUENCY) CHALLENGES  

  WHERE     

  REQUIRED     
       

Environmental Section 58 of the Any project that Under the Every year. If the issues In 2017 the 

Impact Environmental may impact the Regulations, If the project raised by the EIA fees were 

Assessment Management and environment the authority does not start NEMA reviewers scrapped. 

(EIA) Licence Coordination (construction, is required to within two years, are not properly Previously, the 

 Act; Regulations manufacturing communicate the validity can be addressed, the fee applicable 

 18-24 of the and processing decision upon extended for a process may was 0.1% of 

 Environmental industries). review of an EIA maximum of four take longer. the total cost 

 Impact A project includes report within years at a fee of  of the project 

 Assessment any project, three months KES 5 000.  to a minimum 

 Regulations; The programme, of receiving   of KES 10 000 

 Environmental development or the licence   with no upper 

 Management and policy that leads to application.   capping. 

 Coordination Act projects that may     

 (Conservation have an impact on In practice it   This does not 

 of Biological the environment. takes at least   affect the fees 

 Diversity  60 days (two   charged by 

 Resources,  months) for the   EIA experts. 

 Access to  licence to be    

 Genetic  issued.    

 Resources and      

 Benefit Sharing)      

 Regulations,      

 2006.      
       

Effluent Section 74 Any trade Approximately Every year. No specific Sewerage 

Discharge and 75 of the or industrial 60 working days.  issues, subject service 

Licence (EDL) Environmental undertaking   to administrative providers: 

 Management that discharges   efficiencies of KES 500 000. 

 and Coordination any effluents or   government Discharging 

 Act; The other pollutants   offices such as facilities listed 

 Environmental resulting from the   NEMA. under Fourth 

 Management and trade or industrial    Schedule: 

 Coordination undertaking only    KES 100 000. 

 (Water Quality) into an existing    Institutions: 

 Regulations, sewerage system.    KES 20 000. 

 2006.     Other: 

      KES 10 000. 
       

NEMA Waste The Any person who is Approximately Every year. If the issues Varies between 

Disposal Environmental in the business of 21 working days.  raised by NEMA KES 3 000 and 

Licence Management and handling (including   are not properly KES 75 000. 

 Coordination Act; transportation),   addressed, the  

 NEMA Waste packaging,   process may  

 Management treatment,   take longer.  

 Regulations conditioning,     

 2006. reducing, recycling,     

  reusing, storage     

  and disposal of     

  waste. Generally for     

  persons involved in     

  waste disposal.     
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PERMIT/ ENABLING BUSINESSES PPROCESSING HOW OFTEN BOTTLE-NECK/ FEES 

LICENCE FRAMEWORK APPLICABLE/ TIME (FREQUENCY) CHALLENGES  

  WHERE     

  REQUIRED     
       

Air Pollution The All the facilities as Within 90 days Generally every No specific Varies between 

Emissions Environmental well as equipment of application. year, however issues, subject KES 3 000 and 

Licence Management and listed under the  subject to to administrative KES 50 000. 

 Coordination Third Schedule of  conditions of the efficiencies of  

 (Air Quality) the regulations.  licence. Renewal government  

 Regulations,   application must offices such as  

 2014.   be made 45 days NEMA.  

    prior to its expiry.   

       

Noise and The Any person with Approximately Valid for three No specific Ranging from 

Vibrations Environmental intention to make five working months. issues, subject KES 2 000 to 

Licence Management and or cause to be days.  to administrative KES 5 000. 

 Coordination made any loud,   efficiencies of  

 (Noise and unreasonable,   government  

 Excessive unnecessary or   offices such as  

 Vibration unusual noise which   NEMA.  

 Pollution Control) annoys, disturbs,     

 Regulations, injures or endangers     

 2009. the comfort, repose,     

  health or safety     

  of others and the     

  environment.     
       

Licence to The Any business that Within 45 days Every year. No specific Ranging from 

produce, Environmental deals with ozone of application.  issues, subject KES 1 500 to 

import, Management and depleting gases   to administrative KES 15 000. 

transport Coordination that are listed.   efficiencies of  

or export (Controlled    government  

controlled Substances)    offices such as  

substances Regulations,    NEMA.  

 2007.      
       

Access permit The Any person who Within 60 days When required. No specific Individual 

 Environmental wants to access of application.  issues, subject applicants: 

 Management and genetic resources   to administrative KES 20 000. 

 Co-ordination in Kenya.   efficiencies of  

 (Conservation    government Corporate 

 of Biological    offices such as applicants 

 Diversity and    NEMA. KES 50 000. 

 Resources,      

 Access to     Renewal 

 Genetic     individual 

 Resources and     applicants: 

 Benefit Sharing)     KES 10 000. 

 Regulations,      

 2006.     Corporate 

      applicants: 

      KES 25 000. 
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PERMIT/ ENABLING BUSINESSES PPROCESSING HOW OFTEN BOTTLE-NECK/ FEES 

LICENCE FRAMEWORK APPLICABLE/ TIME (FREQUENCY) CHALLENGES  

  WHERE     

  REQUIRED     

       

Biomedical Environmental Any business  When required. No specific  
waste permit Management and that transports   issues, subject  

 Co-ordination biomedical waste.   to administrative  

 (Waste    efficiencies of  

 Management    government  

 Regulations),    offices such as  

 2006.    NEMA.  

       

Transit permit Environmental Any business that Within seven When required. No specific Application fee: 

 Management and transports toxic days of  issues, subject KES 3 000. 

 Co-ordination or hazardous application.  to administrative Licence fee: 

 (Waste waste destined for   efficiencies of KES 30 000. 

 Management another country   government  

 Regulations), through the   offices such  

 2006. territory of Kenya.   as NEMA.  

       

Export permit Environmental Any business that Within seven When required. No specific Application fee: 

 Management and exports hazardous days of  issues, subject KES 3 000. 

 Co-ordination substances. application.  to administrative Licence fee: 

 (Waste    efficiencies of KES 30 000. 

 Management    government  

 Regulations),    offices such as  

 2006.    NEMA.  

       

Permits for Environmental Any business/ Approximately Valid for a No specific Application fee: 

fireworks, Management and activity relating five working maximum of issues, subject KES 500. 

demolition, Coordination to fireworks, days. three months. to administrative Permit fee: 

firing ranges (Noise and demolitions, firing   efficiencies of KES 5 000. 

and specific Excessive ranges or specific   government  

heavy duty Vibration heavy industry.   offices such as  

industry Pollution)    NEMA.  

 (Control)      

 Regulations,      

 2009.      
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35. Are there environmental 

reporting obligations? 

 
Once a project has been EIA approved, the 

entities are then required to submit annual 

environmental audits. Regulation 34 of the 

Environmental (Impact Assessment and Audit) 

Regulations, 2003 provides that in executing a 

project, after the environmental impact 

assessment study report has been approved by 

the authority, or after the initial audit of an 

ongoing project, the proponent shall take all 

practical measures to ensure the implementation 

of the environmental management plan by: 

 

 

• carrying out a self-auditing 

study on a regular basis; 
 

• preparing an environmental audit report after 

each audit and submitting the report to the 

authority annually or as may be prescribed by 

the authority; and 
 

• ensuring that the criteria used for the audit 

are based on the environmental 

management plan developed during the 

environmental impact assessment 

process or after the initial audit. 

 
Once NEMA receives the audit report, it is 

required to acknowledge receipt and review it 

within seven days. There are no costs 

associated with the filing and submission of 

the audit reports to NEMA. 

 
Project planners are also required to 

 
register their proposed projects with 

 
the National Construction Authority 

 
within the prescribed timelines. 

 
 
 
 
 
 

 

Dispute Resolution 

 

36. How are disputes resolved in Kenya? 

 

Inevitably, occasional disputes arise in the 

course of doing business. In Kenya, the most 

common form for dispute resolution is litigation 

through the judicial system. 

 
The Judiciary consists of superior courts made up of 

the Supreme Court, Court of Appeal, High Court, 

Employment and Labour Relations Court (ELRC) and 

Environment and Land Court (ELC). The subordinate 

courts consist of the Magistrate Court, Courts Martial 

and Kadhi Court. 

 
The Magistrate Court has the jurisdiction to 

hear and determine civil disputes where the 

value of the subject matter does not exceed 

KES 20 million. 

 
The High Court has jurisdiction to determine 

appeals from the Magistrates Court and other local 

tribunals and quasi-judicial bodies. 
 
It also has unlimited original jurisdiction to hear 

and determine all civil matters including all IP 

matters, bankruptcy and insolvency matters and 

matters relating to arbitration. Its jurisdiction 

extends to the power to interpret the Constitution 

and make determinations on the denial, 

infringement or violation of constitutional rights. 

 

 

The ELRC and ELC are two courts established by 

statute with status equal to the High Court. These 

courts have the authority to hear and determine 

disputes relating to employment and labour 

relations and the environment and the use and title 

to land, respectively. 
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The Court of Appeal has jurisdiction to hear 

appeals from the High Court. The Supreme 

Court’s jurisdiction relates to hearing and 

determining appeals from the Court of Appeal 

where such disputes are certified as matters of 

general public importance. 

 
37. Are there any alternatives to litigation? 

 

The Constitution encourages the promotion of 

alternative forms of dispute resolution. Alternative 

forms of dispute resolution include arbitration, 

mediation and reconciliation. Additionally, the Civil 

Procedure Act (Chapter 21) requires courts to 

promote alternative methods of dispute resolution. 

 

 

Arbitration in Kenya is governed by the Arbitration 

Act, 1995. The Arbitration Act is modelled on the 

provisions of the United Nations Commission on 

Trade Law (UNCITRAL), which has been adopted by 

many countries in the world as the law to govern 

international as well as domestic arbitration. 

 

 

Kenya is a signatory to other international 

arbitration-affiliated treaties such as the International 

Center for Settlement of Investment Disputes 

(ICSID) Convention and the New York Convention 

on the Recognition and Enforcement of Foreign 

Arbitral Awards of 1958 (New York Convention). 

Both conventions form part of Kenyan law by virtue 

of the application of Article 2(6) of the Constitution. 

 

 

Arbitration is generally appreciated as a faster 

and more efficient method of dispute resolution 

than litigation. It is becoming increasingly popular 

as a method of dispute resolution in Kenya-law 

governed contracts. 

 
 
 
 
 
 

 

Whereas parties are free to choose their preferred 

forum for arbitration, the Nairobi Centre for 

International Arbitration (NCIA) is a dispute 

resolution service provider established by statute 

suited for domestic and international arbitration. 

The primary mandate of the NCIA is to administer 

international commercial arbitration and other 

forms of dispute resolution processes including 

mediation. The NCIA has published the NCIA 

Arbitration and Mediation Rules, which facilitate 

institute-administered arbitration and mediation 

under its auspices. 

 

 

Mediation is progressively gaining ground as a one 

of the most successful ways of resolving disputes in 

Kenya. The traction of mediation is attributed to the 

court-annexed mediation programme established 

by the Judiciary. The programme, which has been 

rolled out across several divisions of the High 

Court, allows the Court to screen cases to establish 

whether they qualify for mediation. If so, the 

qualifying case is referred for resolution by a 

mediator appointed by the Court. The mediator is 

required to guide the parties to settlement within a 

capped 60-day prescribed period. The period may 

be extended by the Court. 

 

 

38. Are foreign judgments and international 

arbitration awards enforceable in Kenya? 

 

Foreign judgments are enforceable in Kenya under 

the Foreign Judgments (Reciprocal Enforcement) 

Act (Chapter 43). Foreign judgments are 

enforceable under the principle of reciprocity. To be 

enforceable, the foreign judgment must originate 

from a country with which Kenya has a reciprocal 

recognition agreement. Presently these countries 

are Australia, England and Wales, Malawi, Rwanda, 

Seychelles, Tanzania, Uganda and Zambia. 
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The recognition of foreign judgments • The Constitution 

is not automatic and is only accepted   

on a case-by-case basis upon  Principles that should govern the exercise 

consideration by the High Court.  of authority by the State and its officials 

   are entrenched in Chapter 6 of the 

The Arbitration Act makes the New York  Constitution. This chapter defines the 

Convention applicable to the recognition of  authority given to a State officer as a 

international arbitration awards, including  public trustee. The authority should be 

grounds for the refusal to recognise and  exercised in a manner that, among other 

enforce such awards. International arbitral  things, promotes public confidence in the 

awards may be denied recognition in  integrity of the office and should be used 

Kenya for several reasons, such as public  to serve the people rather than ruling 

policy or where the subject matter of  them. 

the international arbitration award is not   

capable of settlement through arbitration.  State officers are called on to behave 

   in a manner that avoids compromising 

   public interest in favour of personal 

Anti-Corruption, Money  interest. Where they fail to do so, 

Laundering and Bribery  disciplinary action will be taken against 

   them including dismissal from office 

39. Are there laws against money laundering  and the resulting inability to apply 

and corruption? If so, what are they?  for another State officer position. 

The Constitution lays the foundation for  State officers are: 

anti-corruption laws in Kenya. The following   

statutes expound on its provisions:  •  required to hand over all gifts and 

   donations they receive to the State; 

• the Anti-Corruption and  •  not allowed to keep bank accounts 

 Economic Crimes Act, 2003;  outside Kenya except when allowed to 

• the Companies Act;  do so by an Act of Parliament; and 

•   the Leadership and Integrity Act, 2012;  •  not allowed to receive benefits or 

•   the Public Officers Ethics Act;  personal loans in circumstances 

•   the Proceeds of Crime and  that will threaten their integrity. 

 Anti-Money Laundering Act, 2009;   

•   the Ethics and Anti-Corruption • Anti-Corruption and Economic 

 Commission Act, 2011; and  Crimes Act, 2003  
• the Bribery Act, 2016. 

 
The Anti-Corruption and Economic 

 
Crimes Act, 2003 defines corruption as: 

 

• bribery by both principals 
 

and their agents; 
 

• secret inducements for advice; 
 

• agents deceiving their principals; 
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• failure to disclose conflicts of interest 

and participating in deliberations 

regarding the matter in which the 

person or his or her agent has a 

conflict; 
 

• using benefits to induce the appointment 

of a trustee of property; 
 

• rigging bids in any tender process; 
 

• fraud; 
 

• embezzlement; 
 

• abuse of office; 
 

• breach of trust; and 
 

• offences including dishonesty in 

connection to remittance of taxes. 

 
The definition of corruption is 

 
very wide and covers acts by 

 
both principals and agents. 

 

Offences under the Act carry a fine of 

KES 1 million and/ or imprisonment for a 

period of up to 10 years. 

 
• Anti-Corruption and Economic 

Crimes Court 

 

On 8 December 2015, The Chief Justice of 

Kenya issued a gazette notice for the Anti-

Corruption and Economic Crimes Division of 

the High Court of Kenya in order to facilitate 

effective case management and the 

expeditious disposal of cases; and to ensure 

that similar disputes are effectively and 

efficiently adjudicated. 

 

The new court was established on 
 

15 January 2016 in Nairobi with its own registry 

and a total of 13 sitting judicial officers. The 

judicial officers are bound by the provisions of 

the Anti-Corruption and Economic Crimes Act 

that provide for continuous hearing of cases on 

a day-to-day basis until determination. 

 

All corruption-related offences under 

 
 
 
 
 
 

 

the Act are now to be determined by the Anti-

Corruption Court. The Court also has power to 

determine all criminal offences allied or 

connected to corruption. 

 
• The Ethics and Anti-Corruption 

Act, 2011 

 

Pursuant to Article 79 of the Constitution, the 

Ethics and Anti-Corruption Act was assented 

into law on 27 August 2011 and came into 

effect on 5 September 2011. Article 79 directs 

Parliament to enact legislation to facilitate the 

establishment of an independent Ethics and 

Anti-Corruption Commission (the EACC). 

 

 

The EACC is established as an independent 

commission with a corporate nature. 
 

It replaced and took up the functions and 

powers of the defunct Kenya Anti-Corruption 

Commission established under the Anti-

Corruption and Economic Crimes Act. The 

functions of the EACC are provided as 

developing and promoting standards and best 

practice in integrity and anti-corruption and a 

code of ethics. 

 

• The Companies Act 

 

The Companies Act provides for the 

disqualification of directors, administrators or 

liquidators for fraud or a breach of duty 

committed while a company was under 

liquidation or administration. 
 

Any person who holds or formerly held office 

in such circumstances and is found guilty of 

fraud or breach of duty can be disqualified for 

a period of 15 years. 
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The Companies Act also criminalises the 

fraudulent falsification, mutilation and 

destruction of company records. It is an 

offence that attracts a fine not exceeding KES 

1 million or imprisonment for a term not 

exceeding seven years, or both. 

 
The Companies Act prohibits directors from 

receiving benefits from third parties where 

such benefits are attributable 
 

to the person’s directorship or to any act or 

omission by the director and will create a 

conflict of interest. Any director found guilty 

of this is liable to a fine of KES 1 million and 

he or she must return the benefit that he or 

she received to the company. 

 

 

The Companies Act only criminalises the 

receiving of the benefit not the giving of the 

benefit. As such, the person who gave the 

benefit would be prosecuted under the Ethics 

and Anti-Corruption Act. 

 
The Companies Act is aligned with the 

 
Constitution in that it only recognises 

 
lobbying in the form of advocacy and 

 
does not allow for any lobbying that 

 
includes giving benefits to directors. 

 

• The Leadership and Integrity Act, 2012 

 

The primary purpose of the Leadership and 

Integrity Act, 2012 is to ensure that State 

officers respect the values, principles and 

requirements of the Constitution. The EACC is 

responsible for overseeing and enforcing the 

implementation of this Act. 

 

The Act provides that a State officer shall not 

accept or solicit gifts, hospitality or other 

benefits from a person who has 
 

a contractual or legal relationship with the 

State officer’s organisation. The Act 

 
 
 
 
 
 
 

 
does, however, prescribe circumstances in 

which a State officer may accept a gift in his 

or her official capacity and states that such a 

gift shall be treated as a gift or donation to the 

State. Public entities must also keep and 

maintain registers of gifts received by State 

officers or public officers; and gifts given by 

the public entity to State officers or public 

officers. 
 
 
State officers are also prohibited from using their 

office to wrongfully or unlawfully influence the 

acquisition of property. If this occurs and is 

proven, the State officer will, subject to any 

appeal which the officer may make, forfeit the 

property and the property will be held by the 

EACC or by an agent appointed by the EACC in 

trust for the Republic, until it is lawfully disposed 

of. 

 
It is important that a person who is charged 

with the responsibility of managing an 

organisation, whether private or 

governmental, avoids a situation where 

personal interests conflict, or appear to 

conflict, with his or her official duties. 

Therefore, a public officer is prohibited from 

awarding or influencing the award of a 

contract to: 

 
• himself or herself; 
 
• the State officer’s or public 

officer’s spouse or child; 
 
• a business associate or agent; or 
 
• a corporation, private company, 

partnership or other body in which the 

officer has a substantial or controlling 

interest. 

 
The Act requires State or public officers to 

declare any interest that may arise regarding 

a certain issue at the beginning of the 

meeting during which the issue is deliberated 

upon. Public 
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entities are required to keep a register of 

conflicts of interest for five years. 

 
State or public officers should not participate 

in tenders for the supply of goods or services 

to a public entity in which they are serving or 

are otherwise similarly associated with. 

However, the holding of shares by a State 

officer or a public officer in a company is not 

construed as participating in the tender of a 

public entity unless the State officer or public 

officer has a controlling shareholding in the 

company. 

 
 
 
 
 
 

 

by any person, investigate to determine whether 

the public officer has contravened the Code of 

Conduct and Ethics. 

 
According to the Act, a public officer may 

accept a gift given to him or her in his or her 

official capacity. However, unless the gift is a 

non-monetary gift that does not exceed the 

value prescribed by regulation, such a gift 

shall be deemed to be a gift to the public 

officer’s organisation. Public officers are 

allowed to receive gifts from friends or 

relatives where such gifts are given on a 

special occasion recognised by custom. 

 
• Bank accounts outside Kenya 

 
A public officer may not be an agent 

 
State officers are not allowed to open for, or further the interests of, a 

 
or continue to operate bank accounts foreign government, organisation or 

 
outside Kenya without the approval of individual in cases where such agency is 

 
the EACC. Where a State officer operates detrimental to the interests of Kenya. 

 
a bank account outside Kenya, he or 

 
she must submit annual statements of The Public Officers Ethics Act requires 

 
the account to the EACC. The officer each public officer, once every 

 
must authorise the EACC to verify the two years, to submit to his or her 

 
statements, and any other relevant responsible commission a declaration 

 
information, from the foreign financial of the income, assets and liabilities of 

 
institution in which the account is held. himself or herself, his or her spouse 

 
or spouses and his or her dependent 

 
A State officer who fails to declare the children under the age of 18 years. 

 
operation or control of a bank account 

 
outside Kenya commits an offence • Proceeds of Crime and Anti-Money 

 
and shall, upon conviction, be liable to Laundering Act (Cap 59B) 

 
imprisonment for a term not exceeding five 

 
years, or a fine not exceeding KES 5 million. The Proceeds of Crime and Anti- 

 
Money Laundering Act provides for 

 
• Public Officers Ethics Act (Cap 183) the offence of money laundering and 

 
introduces measures for combating 

 
Each relevant commission must establish the offence. It also provides for the 

 
a specific Code of Conduct and Ethics identification, tracing, freezing, seizure 

 
for the public officers for which it is the and confiscation of the proceeds of 

 
responsible commission. The commission crime, and for connected purposes. 

 
responsible for a public officer may, on its 

 
own initiative or pursuant to a complaint 
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The Act defines money laundering as a 

situation where a person who knows, or 

who ought reasonably to have known, that 

property is, or forms part of, the proceeds 

of crime and: 

 
• enters into any agreement or engages in 

any arrangement or transaction with 

anyone in connection with that property, 

whether that agreement, arrangement or 

transaction is legally enforceable or not; or 

 

• performs any other act in connection with 

such property, whether it is performed 

independently or with any other person, 

whose effect is to: 

 

• conceal or disguise the nature, 

source, location, disposition or 

movement of the said property, or 

the ownership thereof, or any 

interest which anyone may have in 

respect thereof; or 
 

• enable or assist any person who has 

committed or commits an offence, 

whether in Kenya or elsewhere, to 

avoid prosecution; or 
 

• remove or diminish any property 

acquired directly or indirectly as 

a result of the commission of an 

offence. 

 
The Act creates a financial reporting centre 

where all institutions and individuals should 

report any suspicious activity. Failure to do so 

when a person has knowledge of money 

laundering amounts to a crime. Money moving 

in and out of Kenya must be cleared by relevant 

agencies to ensure that money laundering is 

curtailed. 

 
 
 
 
 
 

 

• Other laws 

 

Kenya is also party to four International 

Conventions aimed at combating corruption 

and corruption- 
 

related offences including: 

 

• United Nations Convention 

against Corruption (ratified 9 

December 2003); 
 

• United Nations Convention against 

Transnational Organised Crime 

(acceded 16 June 2004); 
 

• United Nations Convention against 

Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances (acceded 19 

October 1992); and 
 

• African Union Convention on Preventing 

and Combating Corruption (ratified 3 

February 2007). 

 
40. Are there laws against bribery? If 

so, what are they? 

 

The Bribery Act, 2016 came into force on 13 

January 2017 with the object of providing a 

framework for the prevention, investigation 

and punishment of bribery and related 

offences in Kenya. 

 
The Act came in the wake of changes and 

new appointments to the EACC in a bid to 

battle corruption in all sectors of the 

country’s economy. The Bribery Act applies 

to all individuals and entities in the private 

and public sectors. 

 
Previously, the law did not impose significant 

responsibilities on the private sector in the fight 

against corruption. Importantly, the Act now 

imposes express duties on private entities and 

individuals, for example, the duty to prevent and 

report incidents of bribery, as well as the 

requirement to have procedures 
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for the prevention of bribery in place. It prescribes 

penalties for private entities and individuals who fail 

to adhere to its provisions. 

 
The Act does not give an express definition 

of the term ‘bribery’. It however clarifies the 

meaning of ‘giving and receiving a bribe’ as 

follows: 

 
• Giving a bribe 

 

A person gives a bribe if he or she ‘offers, 

promises or gives a financial or other 

advantage to another person, who knows or 

believes the acceptance of the financial or 

other advantage would itself constitute the 

improper performance of relevant function or 

activity’. 

 

• Receiving a bribe 

 

A person receives a bribe if: 

 

• he or she receives or agrees to receive a 

bribe with the intention to improperly 

perform an activity or function; 
 

• where the action of receiving a bribe, or 

agreeing to receive it, is deemed to constitute 

an agreement for the improper performance of 

an activity or function; or 
 

• where, as a consequence of receiving a bribe 

or agreeing to receive a bribe, a function or 

activity is performed improperly by that 

person, or by another person, at the 

recipient’s request. 

 

• Extra-territorial application 

 

The Act has extra-territorial application in relation 

to bribery-related offences carried out outside 

Kenya to include Kenyan citizens, public or 

private entities, as well as persons associated 

with these entities whether as employees, agents 

or otherwise. 
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Accordingly, all acts of bribery committed by a 

Kenyan citizen, a public or private entity or a 

person associated with such a private entity 

outside Kenya are treated as if the acts of 

bribery took place in Kenya. 

 
Any bribery of a foreign public official in 

order to influence his or her capacity is also 

an offence under the Act. 

 
• Duty to report bribery 

 

All persons holding a position of authority in a 

public or private entity must 
 

report to the EACC any knowledge or 

suspicion of instances of bribery. Failure to 

report the bribery within a period of 24 hours 

constitutes an offence. 

 

• Prevention of bribery: 

 

• Procedures: Public and private entities are 

required to put in place procedures for the 

prevention of bribery and corruption 

appropriate to their size and scale and the 

nature of their operations. Failure of private 

entities to put in place such procedures is an 

offence on the part of the director or senior 

officer. 

 

• Protection of whistleblowers and 

witnesses: Under the Act, it is an offence to 

harass, intimidate or disclose any information 

regarding informants, whistleblowers or 

witnesses. The Act mandates law 

enforcement agencies to establish 

mechanisms 

to protect the identity of informants and 

witnesses. Additionally, the EACC is 

charged with the responsibility of assisting 

any entities and interested persons to 

develop and put in place procedures to 

protect whistleblowers. This is in addition 

to the protection under the Witness 

Protection Act. 
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• Penalties: The Act imposes heavy 

penalties for bribery-related offences 

including: 

 

• imprisonment for up to 10 years; 
 

• a fine not exceeding KES 5 million; 
 

• requirements to pay the 

benefit to the Government; 
 

• confiscation of property; 
 

• disqualification from being an 

elective person; 
 

• disqualification from serving as a 

director or partner in Kenya; and 
 

• being barred from holding 

public office. 

 

• Outlook 

 

The Act has far-reaching implications for 

those doing business in Kenya or with 

Kenyan entities, alongside other extra-

territorial statues on bribery such as the US 

Foreign Corrupt Practices Act and the UK 

Bribery Act. 

 

Its effectiveness is yet to be tested, but 

businesses need to make sure their 

compliance programmes are appropriate. 
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DISSOLVING A BUSINESS 
 
 

 
41. Are there any considerations in 

terminating a business? 

 
There are two main laws that govern the 

dissolution or winding up of a business; 

the Companies Act and the Insolvency 

Act, 2015 (Insolvency Act). 

 
The dissolution of a business may be carried out 

either voluntarily or, where the company is deemed 

unable to pay its debts (as defined in the Insolvency 

Act), involuntarily by either the members of the 

business itself or other stakeholders such as 

creditors or the Registrar. 

 
The Companies Act sets out the process for the 

dissolution of non-trading companies striking off 

the Register of Companies. 
 

The process is initiated by an application by the 

shareholders and the directors of the company. 

The Registrar can undertake the task of striking 

a company off the Registrar if he or she has 

ascertained that the company is neither trading 

nor active. 

 
A branch of a foreign company may be deregistered 

either by a representative of the branch itself 

making an application to the Registrar to do so at 

least one month after the branch ceases to operate, 

or, it may be struck off the register by the Registrar, 

in cases such as where the branch is not carrying 

on business in Kenya or is carrying on business in 

Kenya without a local representative. 

 
 
 
 
 
 
 

 

The Insolvency Act has set out two processes for 

the winding up of a company. It can be undertaken 

either by the members themselves (members’ 

voluntary liquidation) where the company is solvent, 

or by the creditors of the business (creditor’s 

voluntary liquidation) where the company is 

insolvent. 

 
• Business rescue 

 

The Insolvency Act has introduced the concept of 

business rescue through the procedure of 

administration. Administration has the primary 

objective of rescuing a company in financial 

difficulties and allowing it to continue as a going 

concern. It is intended to enable an eligible 

company 
 

to undergo reorganisation or to realise its 

assets under the protection of a statutory 

moratorium. The moratorium prevents 

winding-up petitions from being made or 

resolutions from being passed. Security over 

the company’s assets may not be enforced 

without the court’s permission. 
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